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Supreme Court of_ Appeals of Virginia 
AT RICHMOND. 
Record No. 4483 
\ ~ RGL~IA : 
In the U]crk 's Oflice of the Su pr eme Cou l' t of App ea ls 
a t the Supreme Goud of .Appeals Building i:n the City of H,icl.l-
ruond on Friday the 26th <lay of .August, 1955. 
DIDEXA BOSTI C AXD UARNIE ODELL BOS'I I C, A~ 
IXI•,AXT \'iHO 8L'BS BY IIIS KBXT F RIBND, DI-
DEXA BOSTIC, Plaint iffs in Error. 
against 
.J. B. '\YIIITED AKD HOY REJ~DY, Defendants in E rror. 
From the Circuit Court of Russell County. 
Upon the petition of Didcna Bostic and Carn ie O<lC'll Rosti ,·, 
an infant who snes hy his next friend, Dicl<'nll Bostic, n writ 
of er ror arnl super .<ierl('(1.<: i:-- mrnr clccl them hy 01w of the .Jus-
tices of the Ru pr<'nw Court of A ppcn ls 011 A ngw,t 2:~. 195;-,, 
to a j udgment rc11cl0rC"d hy the Circuit Court of Bussell County 
on 11,p 10th clny of )[H~', 1%3, in a cC"rtain noti<·l' of motion fo r 
juclgmC>nt then therC"in dC>pc>nclin g- whC'rC"i11 t he said petitioners 
"Wer r. pla intiffs and .J. B. '\Yhitcd arnl Roy HC>ecly WC'rc dC"foncl-
ants ; upon the pC>tifioners, or somC' one for them, entering into 
hond with i;;nffic•ient security hefo re the (']r rk of the sa id Cir-
cuit 0onrt i11 t lw pc11rnlty of fiw lmndn,d dollnrs ($500), \\•itl1 
condi t ion a s t he law d i rccts. 
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NOTI CE OF APPEAL AND ASSIGNI\IENTS OF ERROR. 
Notice is hereb>· given under and in pursuance to Rule 5 :1, 
::;ection 4, of the Rules of the Supremo Court of Appeals of 
Virginia, tlwt the plaintiffs, Didcna Bostic, and Odell Bostie. 
an infant, who joined in tlle suit by his next friend, will apply 
to the Supreme Cou r t of Appeals of Virg inia, for an appear 
and sitpe1·sedeas from the final or der of t he Cour t en tered in 
tlle above styled ease on tl.Je lOtll day of :May, 1955, and carry-
ing into effect the interlocutory order of the Court en te1·ed in 
the said case on ihe St Ii day of April , 1!155, and the in t erlocu-
t or y order of the Court entered on the 23 rd day of September 
195-:1:, and that the following assigumeuts of error "· ill be r elied 
upon, t o-wit : 
(1) It was en or of the Comt in the entry of the final order 
of the Cour t of ~In~· 10th, 1 !l:i:i, whic·h c·an icd in to effect the 
former inte r1oen1orf o rders of t he Com·t of A pril 8th, 1935, 
and S ep tember :!3rd, 1954 ; iu the d is111iRsiug of pla inti ffs' 
s uit; and in the re f'n sal or the Court to Pnter up judgment 
for the plaintiff::: agai11 st the defondm1ts in the amount of 
$2430.00 in acconlm1ce with the ,·erdiet of t he> jury; 
(2 ) It was en or of t hr Conl't in tlw entry of the orde r of 
the Court on t lw 8th cfoy of .Ap l'il, 1!)55, m1<l which beeanw 
fina l by th" e11tr~· of the ol'de l' of :\lay 10th, 1955, setting aside• 
of the Yerdiet in fnrnr of' th<> plniut iffs in the amount of 
$:2+:30.00, and in t hl• r t'frnml of the Court to c•11 t<>r up jml~'1llent 
for the plaint iff:-: ag-a iw-t t he defendan t s on the verdict; 
(:3) It wa s <'l'l'OI' of the Court in tlw entr~· of t he o!'de r of 
the Court 0 11 the 23rd <la~· of Septem h<'r , 1954, and which be-
came fina l by tlw entry of tlw order of :\lay 10th. 1955, sl'tting-
a si<le of the wrdif't of tlle jury in farnr of the plaintiffs 
a g-ainst tlw defc>wlants in the amount. of $1500.00, and in tlw 
r c>fusal of th<' C'omt to e>nt<>r up j ud1.n11ent for tlw plaint iffs 
a <Yaim;t the def<>rnlnnts on the wrdict: 0 
( +) It wns <>r rol' of the C'on r t to r<>fn sc> to pc>r mit to go to 
the jun· c·ertnin <'vid"nce offered on hrhalf of the plaintiffs; 
( 5) It was error of t hC' Court to r efuse to ~iYe to the jury 
<>crtain in ,-truetiom: offereil hy the plaintiffs ; 
(6) It was <'tTor of tlw f1oul't in the g iYing of certain in-
structions offere1l hy the cfofendants, aml OYer the ohjections 
of plaintiffs ; and 
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{7) It was error of the Court to arbitrarily disregard and 
override the provisions of section 45-91 of the Code of Vir-
ginia, ancl to deny to the plaintiffs the statutory :fixed amount 
of recove1y; · 
A. T. GRIFFITH, 
Counsel for Appellants. 
I certify that on June 16th, 1955 I mailed a true copy of the 
:foregoing pleading to each counsel of record for the appellees. 
A. rr. GRIFFITH, p. q. 
Filed Circuit Court, Russell County, .Jun. 16, 1955. 
GRADY JESSEE, D. Clerk. 
MOTION FOR. JUDGMENT. 
These·, .Pl:aintiffs, ])idenai Bostfo, in her own right, and 
Carnie Odell :aostic, a,~ infantf®O joins in the prosecutions 
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unlawfully, surreptitiously, maliciously and fraudulently 
drive and excavate their said mine workings into and through 
plaintiffs' coal, situate and being upon and under the surface-
of the said plaintiffs' lands; and did excavate and remove, 
great quantities of the plaintiffs' said coal contained in what 
is known as the "Widow Kennedy" seam of coal,. and which 
said coal so excavated and removed from the plaintiffs' said 
land lvas of the value of at least SIX THOUSAND ($6,000.00) 
DOLLARS; and the said J. B. Whited and Roy Reedy did 
convert said plaintiff's coal to their own use and benefit, and 
in utter disregard of, and in denial of, plaiutiff 's ownership of 
and ti tie to said land. 
'Wherefore, for the aforesaid wrongs and trespasses then 
~-. and there done to the plaintiffs by the said defendants, the 
1\ ... said plaintiffs aver that they are entitled to recover of and 
> from the said defendants at least SIX THOUSAND 
($6,000.00) DOLLAR.S, and moves the Circuit Court of Rus-
sell County,. ,Virginia for a judgment against the defendants; 
in the said amount of SIX THOUS.A.ND ($6,000.00}.i 
DOLLARS, and the costs of this action. 
DIDENA BOSTIC; 
CARNIE ODELL BOSTIC~ BY HIS 
NEXT FRIEND, DIDENA BOSTIC~ 
By Counsel. 
A. T. GRIFFITH, p. q., 
Lebanon, Virginia. 
BRANTLEY B. GRIFFITH, p. q.,. 
Lebanon, Virginia. 
Filed in the Clerk's Office the 22 day of April, 1954. 
Teste: 
GRADY JESSEE, D. C .. 
• • fl • • 
page 9 ~ 
• .. 
ORDER. 
This day came tbe parties, by their attornevs, and on motion 
of the defendant, J. B. Whited, ~nd for p;ood cause shown to 
the eotj.~, the · said J. B. White.d is allowed to file his respon-
Didena Bostic &c, v. J. B. Whited et al., 5 
sive pleading· and grounds of defense in this case, and said 
answer is accordingly marked filed at bar. To which ruling 
of the Court the plaintiffs, by counsel, excepted. 
Enter this order this 14th day of September, 1954. 
E. T. CARTER, Judge . 
• • 
page 10 r 
• • • • 
MOTION OF J. B. WHITED. 
This day came J. B. Whited, by his attorney, and moved the 
court to be allo-wed to file his answer in this case at this 
time, and gives his reason thereof as follows: 
That fater this suit was instituted this defendant made 
efforts to get all the parties and agree on what damages the. 
plaintiffs ·were entitled to, if any; that pursuant to said plan 
this defendant brought to the office of A. T. Griffith, Counsel 
for plaintiffs the following maed persons who are all in-
terested in the matter, to-wit: C. C. Compton and Grace 
Compton, his wife; Clive Barney Bostic, son of Didena Bos-
tic, who claimed he had an interest in the matter; Didena 
Bostic and Carnie Bostic the inf ant plaintiff who is a man 
grown and about eig·hteen years old; Stallared Bostic, a step 
son of Didena Bostic, who claimed to have an interest in 
the suit; this defendant; that the said Roy Reedy was not 
there due to the fact that his mother had had a brain 
hemoral}ge that day a11d it was impossible for him to be pres-
ent. 
That this meeting. took place in the office of A. T. 
Griffith; that this defendant offered to pay a reasonable 
amount for the coal actually removed from the property of 
plaintiffs; that the plaintiffs offered to settle for $1500.00; 
that Mt Griffith refused to do anything unless Roy Reedy, 
the other defendant was present; that this defendant tried 
to ~et C. C. Compton and Grace Compton to pay the royalty 
back to Didena Bostic which had been paid to him; that the. 
meetino- above ·referred to was on the 21st day after this de-
0 fend.ant was served with process in this suit, and 
page 11 r that this defendant; J.B. Whited, was ready to ha:ve 
the meeting above referred to before the 21st day 
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afore said, b _.i the plaintiffs for oue reason and another kept 
putting def,c1L1dant off until said 21st day after said process 
had been s~rved as aforesaid; and that on the day aforesaid 
Mr. A. T. Griffith told this defendant that no trial could be 
had until September, and there would be plenty of time to 
settle the case before the September term of court. 
That this defendant is only a laymen, and he knew nothing 
about the rules of court, and felt that in view of ·what Mr. 
Griffith told him he would have time to either settle the caso 
with plaintiffs before this term of court, or employ a lawyer 
and make preparations to try the case and file such please 
as might be necessary. 
J. B. "WHITED. 
Taken, sowni to, and subscribed by J. B. ,vhited before 
the undersigned Clerk of the Circuit. Court of Russell County, 
Virginia, on this 13th day of _September, 1954. 
J. S. HOW ARD, Clerk . 
• • 
page 20 ~ 
• • • • 
We the jury find for the plaintiffs against the defendants, 
and assess their damages at Fifteen Hundred Dollars 
( $1500.00). 
C. S. HARGIS, Foreman . 
• • • 
page 23} 
• • • • 
ORDER . 
. On this day, September 23rd, 1954, came the plaintiffs and 
defendants, by t,heir attorneys, and the court having maturely 
considered the defendants' motion in writing :filed on the 20th 
day of September, 1954, to set aside the verdict o.f the jury 
rendered .on the 17th day of .$.eptember, 195:4, bemg of the 
o,pinion that the said .motion. s}J.guld be sustained, it is ·ordered 
:that the said verdict of the. j:nw rendered on the 17th day of 
Didena Bostic ~ v.. J .. n. Whl ted et al., 1 
September, 1954, in favor of the plaintiffs against the .defend-
.ants, J.B. Whited and Roy Reedy, in the amount of $1500.00 
be, and the same is hereby set aside, and that a new trial be 
.and the .same is hereby _granted, but on~y to the amount of 
ilamage which-the plaintiffs are entitled to recover. 
And the plaintiffs_, by their attorneys, excepted to the ruling 
,of the CO'llrt in setting aisde said verdict. 
Enter .th~ order this 23rd day of September, 1954.. 
E.T. CARTER, .Ju4ge .. 
page 24} 
PARTICULARS OF DAM.AGES .. 
These plaintiffs by their attorney comes :and .says that the 
.Plaintiffs will rely upon the folhrwing items of .damages., as 
..constituting the damages which they have sustained forthe 
wrongful and illegal mining found by the jury in this .case, 
to-wit: 
(1) To the statutory forfeiture as provided for in section 
45-91 of the Code of Virginia, for the mining and the digging 
within five feet of the division line of plaintiffs' lands, and 
without procuring the corisent of tl1e plaintiffs in writing to 
~ngage in such mining-$500.00. 
(2) To value of 810 tons of coal illegaUy and wrongfully 
mined or destroyed from plaintiffs' lancls-$4860.00. 
(3) To damages to plaintiffs' surface, and remaining 
<eoal-$640.00. 
Total Damages--$6000.00. 
A. T. GRIFfITH, p. q. 
Filed 12/14/'54. 
J. S. HOW ARD., Clerk. 
• • • • .. 
-page 26 } We the jury find the defendant guilty of gross , . 
negligence in failing to make aIJ. effort to determine 
--the location of .tbe division line between plaintiffs' land and!-'°' 
·defendants premises and fix the damage at $2430.00. 
G. C. BREEDING, Forem~ 
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• • • • 
MOTION TO SET ASIDE VERDICT .. 
On this day came the defendants, J. B. Whited and Roy 
Reedy, by their attorney, and moved the court to set aside-
the verdict of the jury returned on March 4th, 1955, and for-
grounds thereof assign the fallowing: 
1. Because the verdict of the jury was excessive" and not 
sustained by the evidence. 
2 .. Becuase the verdict of the jury was based on the theory 
~ that the defendants had been guilty of wantonly and willfully 
J"" ...... ., taking coal from the property of plaintiffs, when there was. 
' · no evidence whatever of probative value introduced to show 
wanton and willful negligence on the part of the defendants .. 
3. Because the verdict of the jury was contrary to the law 
and the evidence. 
. 4. For error of the court in refusing certain instructions 
offered by the defendants. 
5. For error of the court in giving certain instructions: 
offered by the plaintiffs over the objection of the defendants. 
6. For error of the court in amending certain instructions: 
offered by the defendants, and giving same to the jury after· 
amendment over the objection of the defendants. 
7. For error of the court in ref using to instruct the jury 
that there was no evidence in the case on which to base a ver-
dict for damages in excess of the royalty value of the coal, or 
the value of the coal in place, and in overruling the motion of 
defendanst to that effect. 
page 28 ~ 8. For error of the court in permitting counsel 
for plaintiffs in his closing argument to tell the 
jury tllat these defenda?t~ were liable in .this action f?r an! 
coal removed from plamtiff's property, m the area m evi-
dence in this case, whether these two defendants removed same 
or not, over the objection of defendants, by their counsel. 
J.E. DUFF, 
Counsel for Defendants·. 
Filed Circuit Court, Russell County, Mar. 17, 1955. 
GRADY JESSEE, D. Clerk. 
_page 29} 
• • • • • 
Didena Bostic &c, .v. J.B. Whited et al., 
ORDER. 
9 
On this day, April 8th, 1955, came the plaintiffs and de-
fendants, by their attorneys, and the court having- maturely 
considered the defendant's motion in writing :filed on the 17th 
day of March, 1955, being of the opinion that the said motion 
should be sustained, it is ordered that the said verdict of the 
jury r~ndered 011 the 4th day of March, 1955, in favor of the 
plaintiffs against the defendants, J. B. Whited and Roy 
Reedy, in the amount of $2,430.00 be, and the same is hereby 
set aside, and that a new trial be and the same is hereby 
granted, but only to the amount of damage which the plaintiffs 
are entitled to recover. 
And the plaintiffs, by their attorneys, excepted to the ruling 
of the court in setting aside said verdict. , .,., 
Enter this order this 8th day of April, 1955. 
E.- T. CARTER, Judge . 
• • • 
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• • • • 
ORDER. 
This day came again the parties by their attorneys, and the 
plaintiffs by counsel moved the Court for the entry of an 
order setting aside the previous order of the Court granting 
a new trial to the defendants, and for the entry of a :final order 
upon the verdict of the jury, to the granting of which said 
motion the defendants by counsel objected. 
Thereupon the Court being of the opinion that the grounds 
of the said motion are not well taken, overruled the said 
motion, to which action and ruling of the Court the plain-
tiffs by counsel excepted. 
Thereafter the plaintiffs by counsel announced that they 
would decline to offer further proof in the case, and had 
elected to stand upon the validity of the proceedings formerly 
had and the verdict of the jury at the f 9rmer hearing of tbe 
case. 
Thereupon the Court called for the empa-nnellin,q of a jury 
to try the issues joined, and the plaintiffs failing to take part 




10 Supreme Court qf Appeals of Virginia 
Larry Patrick. 
jurors were selected by lot, to-wit: Clifford Jessee, C. D. 
Beamer, Grace Stoots, J. R. Smith, John Owens, James P. 
Gilmer and A. A. Candler to try the issues joined, and the 
plaintiffs 3rgain declining to offer further evidence in the case, 
it is the ref ore considered by the Court that the plaintiffs take 
nothing, and that the defendant's. recover their costs in this 
behalf e~ended. 
To which action and ruling of the Court the plaintiffs by 
·counsel excepted. 
• • • • 
Deed dated February 14th, 1946, from James Bostic to· 
Didena Bostic and Odell Bostic, was offered in evidence; 
The Plaintiff to prove and maintain the issue upon its part 
introduced the following evidence: . 
The Witness 
LARRY PATRICK, 
being first duly sworn testified as follows : 
DIRECT EXAMINATION. 
Bv Mr. Griffith. 
· Q. Your name is Larry Patrick! 
A. Yes, ·sir. . 
page 2 ~ Q. What business are you engaged in, Mr. Pat-
rick? 
A. Mining Eng·ineer and Land Surveyor. 
Q. Are you a certified mining· engineer? 
A. Yes, sir. 
Q. Did you do some surveying with reference to the coal 
land in question in this case 1 
A. I did. 
Q. Tell us what training and experience ·you have had, 
A. I have worked at mining engine~ring and surveying since 
1934. 
Q. What preparatory schooling· did you have. 
A. High school and one semester at Washington & Lee. 
Q. What experienced engineers have you worked with since 
you have been doing this kind of work! 
A. I worked for Jewell Ridg·e Coal Corporation about 9 
years, the engineer in charge at the beginning of that period 
was H. B. Sedington and later on G. L. Bowman. ·-
Didena B0>stic .&<; v.. J .. B. "Whited et al., 1t 
Lan]/ Patrick. 
Q. Have yon done nny engineering work for .any other Com-
pany! 
A. Yes, I .mn working for Swords Creek Mining Corpora-
tion now .. Q. II.ow kmg hav.e you been .doing work for them f 
A. Since 1"939. 
Q. Now, Mr. Patrick, in order that tbe jury may under-
:stand, I wish t'O ask y@u some questions to clarify some state-
. ments of counsel-were you employed by Mr .• J.B. Whited 
io make a survey up there ·On Swords Creek involving this 
9 .. 33 acre tract of land Y 
}lage 
3 
} t: f :n the jury what work you wer.e called OD. to · /~ ... 
do for him t <J 
A. To establish the line between him and Sword'ti! Cr.eek \i 
1\fining Corpor.ation. \. 
Q. Did he say anything about establishing the line between ! 
he and Bos6.c ! 
A. No .. 
Q. Who did get you to do that work! 
A. Stella Bostic. 
Q. Is that the same person as Didena Bostic 7 
A. I don't know. 
Q. What work you did to determine whether or not .J.B. 
·whited and Roy Reedy were over on the Bostics, was done for 
ihe Bostics Y 
A. That part of the work was for the Bostics. 
Q. Can you tell us when it was you did that work for Whited 
trying to locate the line between him and Swords Creek Coal 
Corporation? 
A. This North line between Swords Creek Coal Corpora-
tion and Whit~d was surveyed February 22, 1954. 
Q. On February 22, 1954 you ran the line for Whited be-
-tween tbe land in question here and Swords Creek Coal Corp. 7 
A. That is right. 
Q. At that time he did not ask you to make any survey be-
tween he and Bostics 1 
page 4 ~ A. He did not. 
Q. I will ask you to state whether or not in deter-
mining that line it was necessary and did you run the line of 
bis entire tract Y 
A. Yes, sir. -
Q. I will get you t-o state whether or not you made a map 
for him after you completed the work, showing where that line 
ranf 
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A. Yes, sir. 
Q. I hand yon the map you have ref erred to and ask you if 
that is the map you made which reflects your surveying of the· 
line between Swords Creek Coal Corporation and the 9. 77 acre 
tract of Whited, and also shows the division line between the-
9.77 acres and the Bostic land t 
A. It does. 
Q. I want to offer tbis map in evidence, and I believe the> 
rule requires the papers to be a part of the record. 
Q. I will g·et you to point out the lines of the Bostic division 
in that area Y 
~ A. This line here-(indicating on map) 
v't '·-.. Q. I will get you to point out on that map the work Mr~ 
Whited had you do? 
A .. This line here, and this line here (indicating on map) 
Q. I will get you to point out on this map how far over on 
the Bostic coal you found they had excavated or taken the coal 
out! 
A. From this line here to this line here ( indicating on 
map). 
page 5 ~ Q. Now,. I was about to overlook asking you how 
long after that was it that Bostic got-you to go back 
and determine whether or not Whited was mining on him? 
A. I don't remember the date he contacted me,. but I have 
the date of the survey, that survey was made March 25, 1954. 
Q. Then it was about a month and two days between the 
time you did the work for ·whited and the work you did for 
Bostic? 
A. That is right. 
Q. Were they still rµining in this Bostic area when you 
went back and did the work for Bostic? . 
A. I don't believe they were mining the day I· was there .. 
Q. Had there been any continuation of the mining after 
vou ran the line for Whited Y 
.. A. Yes. 
Q. Did you measure to see how much they extended that 
mining- operation after you made the survey for Whited? 
A. I didn 1t measure the extent, but there was a very few 
feet when I did the work for Whited. 
Q. Did you set up spads in there to show the extent ·of their 
operation wI1en you were there the first time? 
A. Yes. 
Q. No, I will get you to state how far apart those spads 
were setY 
· A. Various distances. 
Didena Bostic &c, v. J. B. W'hited et al., 13 
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Q. I will get you to tell the jury how near the last 
page 6 ~ spad was up to the face of the coal t 
A. The first time I don't know what the distance 
was, but the second time one side was 72 feet from the last 
spad, and tlJe other direction to the face was 67 feet. 
Q. Now, in order to explain yourself to the jury, what is 
a spad? 
A. A spad in the mining business corresponds to a stake on 
the outside. In the mine you drill a hole and set the transit 
up. 
Q. I will get you to state whether or not there ·is a recog-
nized ·rule of Civil Engineers in this country as to the quan-
tity of removable coal 1 foot in thickness 01i one acre of land 
in this part of the country? 
A. Yes. 17 42 ton to 1 foot of thickness per acre. 
Q. What was the thickness there in this area? 
A. It varied in thickness. It shows here one place 4 7 inches, 
one place 33 inches, 1 58 inches, 1 25 inches, 1 place 28 inches, 
1 place 57 inches, 1 place 42 inches, one 32 inches, 1 30 inches, 
and 1 36 inches. 
Q. I will get you to state whether or not you did, according 
to the recognized rule, make a calculation of the coal which 
they removed from this area which they had mined on the 
Bostic property? 
A. Yes, sir, I calculated the tonnage to be 810 tons. 
Q. State whether or not that calculation was based on the 
thickness of the coal 1 
page 7 ~ A. It was. 
Q. Now, you don't know whether they went back 
and mined any more after that, or noU 
A. After the last time I was there I don't know. 
Q. Is there a recognized rule of civil engineers and mining 
engineers as to what constitutes necessary pillars to leave 
in a mine to hold the strata and keep it from breaking down? 
A. There is no fixed rule. That varies with the condition 
of the top and general condition of the coal seam. 
Q. What was the condition of ·this top-was it solid or did 
it go in mined out areas 30 or 40 feet without leaving pillars 
to hold the strata f 
A. Well, the top was still standing when I was in there. 
Q. Was the track still in there? 
A. Yes. 
Q. You have marked on your map what I take to be piIIars · 
over a small area there, is that correct? 
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A. This is a station and this is where a spad was put in 
there. 
Q. What size pillars did they leave in between there? 
A. That looks to be 30 feet long, average width of 10 feet 
and this one down here is 15 x 12. 
Q. Can you estimate the area on which they removed all of 
the coal on either side of these two pillars? 
A. This place here on the West looks like 18 feet. 
Q. How much do y9u estimate on the North sidef 
page 8 ~ A. Looks like about 22 feet. 
Q. I will get you to state what, in your estimation, 
is the width of the North West area mining from the western 
·,pillar? 
·A. That is 22 to 24 feet. 
Q. Did Mr. "\Vhited furnish you any map of his workings 
before he went in there, or did you see any map or plan for the 
mining of this coal? 
A. He didn't furnish any, and I didn't see any. 
CROSS EXAMINATION. 
Bv Mr. Duff: 
··Q. There is not many of these small mines have any maps. 
is there! · · 
l\.. Most of them don't have. 
Q. Just sorter root hog or die in these small operations, 
isn't iU 
A. Yes. 
Q. Do you know whether or not l\Irs. Bostic had a map of 
her mine! 
A. No, I don't. 
Q. You don't know of a mining engineer ever making one, 
do youY 
A. No. 
Q. Mr. Patrick, I believe you did run the line between Mr. 
Whited and The Swords Creek Mining Corporation, February 
22, 1954? 
page 9 ~ A. Yes, sir. 
Q. Did you run the line down here (indicating on 
map) or did you run that .line? 
A. That line was run several years ago. 
Q. When did you run this line up here? (Indicating on 
map) 
A. February 23rd. 
. Q. You .did that the next dayY 
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. A. Yes, sir.. . · 
Q. ·wha.t did Mr. 'Whited ask you to do when he talked to 
you about this line Y 
A. He wanted me to determine how close he was to the 
Swords Creek Mining Corporation property. 
Q. That didn't look like he w.as wanting to steal any of 
-their coal, did it? 
Objected to. 
Sustained. 
Q. Now, when did the Bostlcs contact youf 




Q. There was something ·said -about when you did this sur-
veying· for Mr. Whited, he was going to pay for all of the 
:surveying .at that time? 
A. How do you mean? 
Q. Didn't you tell Mr. Whited that your fee would be $75.00 
and that that would include his part of this other 
])age 10 ~ survey Y 
A. No, that. was the fee for determining his 
property line with the Swords Creek Mining Corporation. 
Q. And you don't know how l~ng -after that the Bostics 
:asked you to run this other line 1 
A. No, I don't. Maybe a week, maybe two weeks. 
Q. Did you say there had been some mining done in there 
between the first time vou were there and the second timef 
A. Yes, there had been ·some more mining done. 
Q. Now, your calculation of 810 tons was made- from the 
Tesult of your last visit there Y 
A. Yes, sir. 
Q. You don't kn-0w whether th-ere was .any mining done 
:after that or noU 
A. No, sir. 
Q . .And your calculation was based on what you found the 
last time you were in tb.e:re 1 · 
A. Yes, sir. . 
Q. "When did you tell Mr. Whited -after you were in there 
the result of your :findings f 
A. I don't remember the date, but it was shortly after I 
icomputed tb.is line. 
Q. And you hav.e not been back there sincef 
A. No, sir. 
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Q. I wish you would tell the Jury, if yon can, what would 
· be the area of this little space in here in acres Y 
page 11 ~ A. Approximately one-tenth of an acre. 
Q. Were these rooms all cleaned up, or did you 
find slack coal, gobs, and other stuff in there t 
A. Slack coal, bogs, and about everything you could think 
of in mining debris. . 
Q. Your calculation didn't necessarily mean that all that , 
was taken out was salable coaU 
A. All that is visible is the coal on each side. 
Q. You just determin~ the cubit feet of the hole in the 
~ ground? f' ·· "·~, A. That is right. 
· · Q. And from that you estimated now many tons of coal had 
been removed f 
A. Yes, sir. 
Q. You don't mean to say there was 810 tons of salable coal 
taken out of there V 
A. That is the way I estimated it. 
Q. You didn't mean to include the slack and slate· and stuff 
like that in it did vou t 
A. The way I estimated it there was about that much coal 
taken out. 
Q. You are :figuring all the coal f 
A. Yes, sir. 
Q. "\Vas there a lot of slate falling in there¥ 
A. In some places there was some slate. 
page 12 ~ Q. "\Vas there a roll in there-I don't know what 
a roll is myself, but will you tell the jury what it 
isY 
A. The _way they call rolls in that section, is where the coal 
comes down to almost nothing. 
Q. There is a roll in that seam is there not 1 
A. Yes, sir. 
Q. And on the left there is a solid roll! 
A. I don't believe I saw a place where it was solid. This 
coal is low, but I don't believe it was a solid roll. 
Q. You have had a lot of experience with Widow Kennedy 
seams, have you not f 
A. Yes, sir. 
Q. Swords Creek does not mine ·widow Kennedy, does it f 
A. No, sir, they have it leased out. 
Q. They don't think it is practicable to mine it t 
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Objected to. We are talking about this one thing·, what is 
the condition of this mine. I don't think it is property to go 
into what somebody thought. 
Overruled. 
Exception. 
Q. Is it not a fact that the Swords Creek Mining Corpora-
tion does not consider it practicable to mine the Widow Ken-
nedy Seam of coal? 
A. I do not know what they consider, but they do 
page 13 ~ not mine it. . 
Q. Is it not a fact that if it were practicable R. O. 





A. It is not very practicable, it varies in thickness so much. 
Q. That is the way it is all through that country? 
A. Yes, sir. 
Q. And that is the reason the big companies don't fool 
with it? 
A. I imagine so. 
Q. And, of course, if it is impracticable it is not considered 
very profitable to mine it Y 
.l\.. That is right. 
Q. Do you know what Swords Creek Mining Corporation 
got a ton for royalty Y 
A. No, I don't. 
Q. Now, in making your calculation you averaged up the 
height of the seam Y 
A. I don't remember whether I took these averages, or 
whether I took the average from the entire area. 
Q. Did you take out these pillars? 
A. I didn't include them in the calculation. 
page 14 ~ Q. Well, :Mr. Patrick, in talking about not leav-
ing pillars in there, was that unusual for that 
place there where he left the pillars 1 
A. No, the distance getween the pillars is ag·ain determined 
by the top. I lmve seen them closer together than that, and 
I have seen them a lot further apart. 
Q. Do you think they would be in compliance with good 
mining practice 1 
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A. I saw no evidence of anything being wrong with it when 
I was in there, but I was in there a comparatively short time. 
Q. You didn't see anything there to indicate that they were 
not mining it properly? · 
A. As far as pillars were concerned, no, sir. 
Q. Was there anything else! 
A. I was making a survey, not inspecting the mine. 
RE-EXAMINATION. 
Bv Mr. Griffith : 
~Q. Mr. Patrick, was there any parting of the widow Kennedy 
·· seam of coal under the land in question in this case Y 
A. I saw no parting. 
Q. Is it true that the Widow Kennedy Seam does have a 
parting? 
A. Sometimes it has a parting. 
Q. Did you find any parting of that seam on any of this 
area! 
page 15 } A. I didn't find any parting in the coal as I could 
see it. , 
Q. As I understood you, you took the coal and made your 
estimate of the averag~ height to make your calculation Y 
A. That is right. 
Q. You didn't include any of the draw slate? 
A. That was not included. 
Q. Who helped you do that work? 
A. W. H. Vandvke. 
Q. Is that R. O.WVandyke's son? 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. Duff: 
Q. He asked you about the parting in the coal there on this 
area, of course the coal was gone, wasn't it Y 
A. From what I could see there was no parting. 
Q. That coal had departed and left no parting? 
A. If there had been a parting it would show in the ribs. 
Q. Did you look for any? 
A. Oh yes, that would have been determined. 
Q. Now, Mr. Patrick, I will ask you another question, from 
your experience with the Widow Kennedy seam, what per-
. centage of the bulk of the material that comes out of the mine 
is salablej 
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A. Well, th~ bulk of the coal is all salable, pro-
:page 16} vided you find somebody that wants to buy it. 
Q. Slack is bard t.o sell:, isn't it. 
A. Yes, sir. 
Q. And it is dirty too! 
A. Yes, it is dirty .. 
Q. Now, what percentage would you estimate would be 
:salable coal Y 
A. That is a variable condition if you are going to deter-
mine that .on the basis of the slack coal. It would vary from 
time to time. It could be .as much .as 50%. 
Q. In the Widow Kennedy seam does it go that high I ~ 
t: !~d~t~e::i~\t~r~ondition would obWn in this mine!.·.""~, 
A. It could. 
Q. Now, I 'believe that when you are mining coal on a royalty 
basis on the Widow Kennedy Seam, the custom is that you just 
pay royalty on the coal that goes .over the scales 7 
Mr .. Griffith: I object to that becauEie it is immaterial as to 
:any one custom, no criterion to the damage at all 
Overruled. 
Exception. 
A. It is custoiv.ary to pay on co-al that has been graded and 
:sold, only .. 
RE-EXAMINATION. 
By Mr. G.riffith: 
})age 17 } Q. 1\fr. Duff has asked you about making an esti-
mate of the percentage of salable coal, I will ask 
you whether or not it ls a fact tbat that depends to a large 
,extent upon the way it is mined., whether it is property mined 
,or notY 
A. It does. 
Q. Does it depend -also ·on whether or not you have a machine 
to cut the coaH · · 
A. Normally you expect coarser grades with machine ·cut 
,eoal. 
Q. Is it not 11. fact tbat there is a market for run-of-mine 
1coal Y 
A. There is a good bit sold run-of-mine. 
Q. That includes tbe slack as well as the lump! 
A. Yes, that is right. 
,;···-~ 
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Q. Is it not a fact that it is recognized that the Widow 
Kennedy seam has the greatest quantity of merchantable by-




A. I do not know .. 
Q .. You don't know whether or not the Federal Grovernment 
has shipped from this count~y quantities of the Widw Ken-
,. nedy seam of coal? 
"'·, · A. As to the Government buying coal, I do not know .. 
Q. Do you know anything about the installi:r:~.g; of plants in: 
Kentucky for the converting· of the coal-
page 18 ~ :M:r. Dnff: If Mr. Griffith is going to testify lets 
have him sworn. 
A. I do not know anything about any plants in Kentucky. 
Witness stands aside .. 
The ·witness,, 
W. H. VANDYKE, 
being first duly sworn testified as follows: 
DIRECT EXAMINA'rION .. 
By Mr. Griffith : 
Q. Mr. Vandy~e, where do you live 1 
A. Tazewell. 
Q. ,,That relation are you to R. 0. Vandyke? 
A. I am his son. 
Q. Were you with Mr .. Patrick in February and March of' 
this year when he did some surveying in this coal mine in 
question in this case f 
A. I was. 
Q.- Did you have any conversation with Mr. J.B. "Wbited at 
that time with reference to the advisability of -continuing on 
mining or discontinuing f 
A. Well, as I remember, I told him he ought to wait until 
the survey was completed to get the resuitst 
/ 
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By Mr. Duff: 
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. Q. He didn't tell you he was going to do anything else, did 
he! 
A. I don't remember any statement he made. 
Q. You had surveyed a line between Swords Creek Mining 
Corporation and his tract? 
A. That is right. 
Q. And a few days after that you ran the line between he 
and Bostic? 
A. Yes, sir. · . ~ 
Q. You don't know whether he mined any after that or not;~,,, .... \1J 
A. No, sir. . ' '1 
Q. Now, Mr. Vandyke, you have had a good deal of experi- ·1 
cnce with the Widow Kennedy seam of coal? 
A. No, sir, we do not mine the Widow Kennedy ourselves 
at all. 
· Q. I believe your fat her owns the Swords Creek Mining 
Corporation J 
A. He has some stock in it. 
Q. And Swords Creek Mining Corporation ow~s a lot of coal 
. known as Widow Kennedy? 
A. Yes, sir. 
Q. And I believe you say you don't mine it? 
A. That is right. 
Q. And is it not a fact that the reason you don't 




A. I do not know sir. I have to follow instructions what I 
am told to do. 




Q. Did you make any of these calculations which are sup-
posed to have been made? 
A. No, sir. 
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Q. Did you observe the pillars in this mine Y 
A. Not closely, sir. 
Q. You have had a good deal of experience in going in 
mines, and know a good deal about mines? 
A. I have been in several. 
Q. Would you say the pillars in there would be sufficient to 
hold the top 7 
A. That depends. 
Q. · How did it compare with other mines you have been in 
on Swords Creek, was it on an average with the others, the 
pillars? 
~' . A. The top was still standing and that i.s all I could see. 
'i' · · page 21 ~ By the Court: 
Q. From your observation could you state 
whether or not that mining was done in a reasonable and 
proper manner? 
A. Judge, the Widow Kennedy is very irregular, and you 
have to follow the coal, and I would say it was being mined 
as well as any others I bave seen. 
By Mr. Griffith: 
Q. Is it not a fact that over on the Whited side there is 
only a little narrow strip in there that they had to follow the 
coal until they got to the Bostic side? 
A. The way I remember it it was low. There is low coal 
on every side. . 
Q. State whether or not from the opening of the Whited 
mine it is not a fact that that just follows all the way up to 
the Bostic line, just a little high area until you got into the 
Boxtic area, whethere there was any room along· there, or 
whether it just followed the high coal. 
A. He went through some hig·h places and some low places, 
it varies considerably. 
Q. Was this survey" of an air course there? 
A. That is the hall way. . 
Q. Was there an air course that the air went through T 
. A. I think so. 
Q. How was. the coal in -the air way where they didn't take 
out anyY 
page 22 } A. It was pretty low. 
BvMr. Duff: 
·Q. It was a pretty tight squeeze for a man to get in there, 
wasn't iU 
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A. Yes, sir. 
Witness stands aside. 
The witness 
CLYDE VARNE~, 
.being first duly sworn testified as follows.: 
DIRECT EXAMINATION . 
.By Mr. Griffith; 
Q. Mr. Varney, are you any relation to Mrs. B.osticl 
A. Yes, sir, she is· my mother. 
Q. Do you live in that community up there where this coal 
is situated Y 
A. Yes, sir. 
Q. State whether or not y.ou know about how long J. B. 
Whited had been ·operating on that 9.77 acres of land, he and 
Reedy together Y 
A. I would say they had been operating around 4 year. 
Q. Dld you ever work any in their mines? 
A. No, sir. 
Q. Now, I will get you to state whether or not you ever 
went to Reedy or to Whited and requested them to have a 
map or survey made to determine how near they were getting 
to your mother's line? 
~age 23 } A. Yes, ·sir, I did. 
Q. How many times did you ask them? 
A. I asked Reedy when he first started with Rome, and I 
bad asked Rome two or three times before. 
Q. What did they sayY 
A. They said they would have one made. . 
Q. How long bas it been since you asked them the first time? 
A. I asked him not too long after they started. 
Q. About bow 1ong after they started was it you first asked 
them? 
A. I don .,t 1rnow exactly. I would say around two years. 
Q. Did you go back into. the mine and ~elp do any of the 
-measuring to te11 wl1ether or not J.B. Whited and Reedy, or 
-either of them, had mined any more coal after they were 
ibere and made the surveyt 
A. Yes. sir, they did. 
Q. I will get you to tell the jury where they did this mining? 
·~·"'\· .. ·:i.i):'.' ..;.:: ·: /" ·.\ 
.-.- ···=~ 
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A. According to the map they had mined 73 feet from the 
last spad. Mr. Reedy told me that he didn't figure it was. 
over on us any. 
Q. He told you they had discontinued working in one sec-
tion, and they didn't figure it was over on you where they 
were working! 
A. Yes, sir. 
Q. Where was thatf . 
page 24 ~ A. It was on the right side·, right here (indicat.=-
ing on map} I didn't measure the main heading. 
Q. How long was that after this map was made! 
~ . A. About three weeks, I guess .. 
,:,· "" Q. Was anyone else present! · 
A. Yes, sir, Victor Perkins. 
Q. Do you know what the widow Kennedy was: selling for 
at the drift mouth! 
A. $6.00, clean coal. 
Q. Tell the jury whether or not you pointed out to Reedy 
and Bostic the division line on the outside t 
A. Yes, sir, I did. · 
Q. I will get yon to stat~ whether or no~ at that time J.B .. 
Whited made any suggest10ns as to that line f 
A. No, sir,. he did not. -
CROSS EXAMINATION. 
By :Mr. Duff: 
Q. :Mr. Varney, aren''t you mistaken about pointing ont this 
line to Rome w·hited? 
A. I said J. B. "\Vhited. 
Q. Didn rt you show it to Reedy and Compton f 
A. I showed it to Reedy. 
Q. He was the man in charge of the mining operation, Chas·. 
Compton was, wasn't he f 
A. He had a half interest in the mine, but I never did know 
of him being there. 
page 25 ~ Q. You knew he was getting a profit out of it,. 
didn't you f 
A. I knew he was getting a royalty. 
Q. I wonder why it is you all didn't sue bim? 
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} A. I would think the man mining the coal was the man re-
' sponsible. · 
Q. Mr. 1Varney, you started out to bring this suit yourself, 
didn't you? 
\ Mr. Griffith: Objected to. He is not a party to this suit, 
and what he started to do has nothing to do with it. 
Mr. Duff: I think that shows the over all picture, the whole 
· situation. He came down here to bring the suit himself and 
found out he didn't have any right to bring it. 
By the Court: Objection sustained. 
Exception. ~ 
Q. Did you ever work in that mine yourself f 
A. No, sir, I didn't work in it. 
Q. Didn't you and Rome work that mine one year 7 
A. No, sir, I didn't. 
Adjourned for lunch until 1 :00 o'clock P. M. 
page 26 r The witness 
CLYDE VARNEY 
recalled: 
Q. Mr. Varney, you say you are Mrs. Bostic's son by a 
former marriage 7 
A. Yes, sir. 
Q. I believe you are operating your mother's mine over 
there now! 
A. Yes, sir. 
Q. You and who else t 
A. Stallard Bostic. 
Q. How long have you beert operating iU 
A. Five years. · 
Q. Continuously 7 
A. Mostly through the winter. 
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.A.. No, sir. 
Q. Do you all employ.an Engineer to keep a map made of 
your mineY 
Objected to. 
The Court: That is 011 property iu that same neighborhood? 
.A.. Adjoining property, yes, sir. 
Overruled. 
Exception. 
A. No, sir. 
page 27 ~ Q. Your operation is on a tract adjoining this 
Whited coal Y 
A. Yes, sir. 
Q. And you have been mining it for four years Y 
A. Five years. 
Q. And you have not had an Engineer in there to keep a 
map made of your operation Y 
A. No, sir. 
Q. And it is the general custom up there with these small 
mines, that they do not keep an engineer Y 
A. That is the way some does. 
Q. And that is the way you are doing itY 
A. I am not in too much danger of getting on anybody. 
Q. But you don't have an Engineer f . 
A. No, but if I get close enough I will find out about it. 
Q. You have not been worried much about that, have you? 
Objected to. 
Sustained. 
Mr. Duff: I don't like to worry the Court but this witness 
said he went to Whited two years ago and asked him to have 
a survey made. 
Objection sustained. 
Exception. 
Q. You say you went to Mr. Whited two years ago and 
asked him to have a survey made Y 
A. Yes, I have asked him two or three times. 
page 28 ~ Q. Two years ago Y 
A. Maybe a little longer than that. 
Q. Did you think at that time tl1ey were over on your 
mother's property T 
·nidena Bostic .&c, v. J. B. "Whited et al., 27 
Clyde Varney. 
A. "Where they were working it was in a good way to get 
tbere. 
Q. Did you think they would get over on her? 
A. You can't tell much about where vou .are .at under there. 
Q." Dirl you figure at that time they were over on your 
mother's property! 
A. No. 
·Q. Did yon have good reason to think they were over there? 
A. I thought they might have been over. 
Q. Why didn't you have a survey made yourself? 
A. He :said he would have one made, but just kept putting 
o.t off. 
Q. Two years mining on your property, why didn't your 
:mother have a survey made there if there was any thought 




Q. You had a five year lease on that property! 
A. Y~ sir. 
Q. Paying her 25c per ton royalty! 
A. Yes, sir, for the first five years, and the next five years 
we pay .50c per ton. 
page 29 ~ RE-EXAMINATION. 
.By Mr. Griffith: 
Q. What was that you said about Royalty after five years? 
Objected to, I didn't ask him about any other contract. 
Overruled. 
Exception. 
A. The first five years is .25c, and the contract now in force 
for five years is .50c. 
Q. Have you ever mined over on anybody's iand? 
A. No. 
Q. Your mother ·owns the surface ·and the coal too f 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
Ey Mr. Duff: 
Q. When was the 5 years up Mr. Varney 7 
. A. It has been up for two years. . . 
,,,.;.;.--.!-! 
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Q. Yon stated awhile ago that you had only been there 
three years? 
A. I bought another fellow out, and he had already mined 
there for two years. 
Q. So they have been working there for seven years! 
A. Yes, sir. 
Witness stands aside .. 
page 30} The witness 
~ . VICTOR PERKINS, 
' ·b~ing first duly sworn, testified as follows:-
DIRECT EXAMINATION .. 
By Mr. Griffith : 
Q. Is your name Victor Perkins! 
A. Yes, sir. 
Q. Are you any relation to any of the parties to this snit f 
A. Yes, sir, just a little. Varney married my aunt. 
Q. Did you work any up there for Rome Whited or Reedy" 
either one or both Y 
A. Yes, sir. 
Q. How long did yon work there T 
A. About two months, I guess. I didn't keep it down. 
Q. Was it this year or last year 1 
A. I believe it was last year. 
Q. Did they have any map or plan to go by in operating 
there? 
A. No, sir. 
Q. Did Charles Compton have anything to do with the op-
eration there 7 
A. I never seen him but one .time. 
Q. Did you go back in the mine there after the survey was 
made by Mr. Larry Patrickf 
A. Yes, sir. 
Q. Did you hear Reedy make any statement as to whether 
they would continue to operate on the right hand side after 
the map was made! 
page 31 ~ A. Yes, sir. 
Q. Just what did he say about tl1e reason they 
would continue to mine after the survey? 
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Q. How much distance did you and Varney measure that 
they had driven that entry after the map was madeY 
A. It was drove 73 feet from the last spad. 
Q. Did he tell you anything about how far they had driven? 
A. I believe he said they got so many cars out, but I don't 
remember how many. 
Q. How did the coal range in the extended area Y 
A. There wasn't too much difference. It might not have 
been quite as high. 
Q. Do you know what the ,vidow Kennedy seam sold for 
when that mining was going onY 
A. Yes, sir. ~ Q. ·what? ... ",\f 
A. $6.00. 
CROSS EXAMINATION. 
By Mr. Duff: 
Q. Have you been working for Clyde Varney? 
A. Yes, sir. 
Q. Did you ever see that sign he has on the tipple $5.00 per 
tonY 
A. Yes, sir. 
page 32 ~ Q. You have seen the sign saying $5.00 per ton? 
A. Yes, but it was a good while back. 
Q. You said you worked for Mr. Whited about two months Y 
A. Yes, .sh-. 
Q. When was it you worked there Y 
A. I don't know just when it was. 
Q. About when was it? 
A. I can't tell you exactly when it was, but I can tell you 
when I quit when they surveyed the mines. 
Q. You never worked there any after they surveyed the 
mines? 
A. No, sir. 
Q. And you don't know whether anybody else did or not V 
A. I know coal kept coming out. 
Q. You don't know where it came from T 
A. Reedy said they kept mining that right hand place. 
Q. That was on the Whited side, wasn't iU 
A. I don't know. 
Q. You said awhile ago it was 73 feet over. 
~'1. I said 73 feet from the spad. 
Q. Where was the spad? 
A. In 73 feet of the face of the coal. 
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Q. Who took you in there f 
A. Me and Reedy and ,Varney went in. 
Q. You were all in there and examined it as mining experts f 
A. No, I was there and Mr. Whited said for Reedy to take 
me .and Varney in there to measure it. 
page 33 } Q. That didn't indicate that he was trying to get 




Q. Were they still mining f 
A. No, they had done quit. 
Q. How long before f . 
A. I don't know how long. 
Q. Mr. Reedy operated the mines? 
A. Yes, sir. 
Q. And you only worked there two months Y 
A. Yes, sir. 
Q;· Where are you working now? 
A. The same place he worked. 
Q. On the Whited tract? 
A. I don't know. 
Q. Who are you working for Y 
A. I am working the place Willis Compton got off of Rome. 
Q. You are working up there on Mr. Whited 's property and 
he has never hired you? 
A. No. 
Q. You are working now for Charles Compton? 
A. No, I am· working for Willis Compton. 
Q. Willis Compton is his boyf 
A. Yes. 
page 34 } Q. And it belongs to Charles Y 
A. I don't know about that. 
Q. Did you ever work there for Charles? 
A. Just a few shifts. 
Q. Where was that Y 
A. At the same place. 
Q. When was it? · 
·A. After they pulled back on their side. 
Q. You don't know where Bostic 's side is, do you f 
A. Yes, I know. 
Q. How do you know anything about itY 
·A. I just know. 
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Q. You don't know anything .about where the line is, do 
you! 
A. Yes. I know where it is. 
Q. You said you couldn't read .a map, and then you come 
here and let on like you know exactly wher.e the line is Y 
A. Yes, but you lmow they were over, don't you. 
Q. You just answer the questions instead of asking me. 
Q. You are interested in this operation? 
A. No, sir. 
-Q. Do you know who they .are paying the Royalty to 7 
.A. No, .sir. 
RE-EXAMINATION. 
:By Mr. Griffith: . 
Q. Did anyone point out to you in the mine where 
:page 35 } .the division Hne between Bostic and Whited is J 
A. No, not as I know of. 
"Titness stands aside. 
The witnes-s 
DONALD BOSTIC, 
being first duly sworn, testified as follows~ 
DIRECT EXAMINATION. 
Ev Mr. Griffith: 
·Q. Are you -any relation to Mrs. BosticY 
A. She is my step-grandmother. 
Q. Did you ever work up there for Rome Whited and Reedy 
m the mining of this 10 acre tract of land f 
A. Yes, siT. 
Q. How long did you work for them! 
A. Well, I never worked none through the Summers, but I 
worked two winters. . 
Q. I will get you to state whether or not during that time 
you ever told Rome Whited or Reedy that they were about to 
get over the line Y · 
Objected to. 
'Overruled. 
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A. Yes,. I told Rome I thought he was over. 
Q. How long ago was that Y 
A. I don't remember. 
"! 
Q. How did you happen to tell him you thought he was 
getting· over Y 
page 36 ~ A. Well, I just thought he was. 
Q. Did you talk to Reedy any about it f 
A. No, sir. 
Q. What did Rome contend about itf 
A. He said he was not over, to go ahead and mine. 
Q. Yon were mining in there Y 
A. No, he told Roy Reedy, I was working for Roy Reedy. 
Q. That was how long before the map was madeT 
A. I would not know. 
Q. You worked there two winters f 
A. Yes, sir. 
Q. Did Charles Compton take any part in the ·operation of' 
that minef 
A. Not that I know of. 
Q. Did he ever give you any instructions about it f 
A. No, sir. 
Q. Did you ever see him in there during that time? 
A. One time he went in and looked around, and come out. 
Q. When was thaU 
A. It was winter before last. 
CROSS EXAMINATION. 
By Mr. Duff:-
Q. When was the last time yon worked in there 1 
A. Well, it was about three or four weeks after they got 
that survey paper, and then Rome cut me off. 
Q. Now, do you know when they got the paperf 
page 37 r A. I know the time they got it, but I don't re-
member any date. 
Q. They didn't do auy mining there after they got the 
paper, did theyf . 
A. Yes, sir, one place, the right hand place. 
Q. How do you know f 
A. I worked in there. 
Q. After the survey was made Mr. Reedy moved back and 
went to mining down towards the drift mouth t 
A. No, sir. 
Q. They did quit mining on the Bostic sideT 
A. I was cut off. 
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Q. How old are you! 
A. 18. 
Q. And you have been working there for two years Y 
A. Yes, sir. 
33 
Q. You worked there one time for Rome and Charles Comp-
' ton? 
A. I don't know about Charles. I worked for Rome. \ Q. Charles always come up there and got his Royalty, didn't 
he? 
A. I don't know. 
Q. He was always on hand. 
A. I don't know. 
Q. He would go in and show Mr. Reedy where to mine? 
A. No, sir, I don't think he did. 
Q. You don't know that he didn't? 
A. I don't think he did. 
A. You would have to ask Roy about that. 
page 38 ~ Q. Now you worked for Charles & Rome, loading 
coal, when Charles was in there, didn't you! 
A. No, sir. 
Q. When was this that you told Rome you thought he was 
over on Bostics Y 
. A. I don't remember the day it was. 
Q. Didn't you say it was about two years ago f 
A. No, sir, it was a right smart bit before they surveyed it. 
Q. How long before? 
A. I don't know. 
Q. If you are going to make statements like that you ought 
to know what you are talking about? 
A. I just don't remember. 
Q. It might have been just a week before he got the sur-
veyor? 
A. I don't know. 
Q. Was it two weeks? 
A. I don't know exactly. 
Q. Was it a month, could it have been a month? 
A. I don't know. It was about three months. 
Q. Did you go home and tell your step-mother that they 
were trespassing on her, and mining her coal Y 
A. In a way I did and in a way I didn't. I told her I thought 
Rome was mining her coal. 
Q. Why didn't you get a surveyor? 
A. It wasn't my business. 
page 39 ~ Q. Wl1en you told Rome he was over he said he 
didn't think he wast 
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A. Yes, sir. 
Q. And you don't have any reason to believe that he 
thought any different? 
A. I believe he thought that he was not over on her at all. 
Q. You don't think he thought that he was over Y 
A. No, I don't think so. 
RE-EXAMINATION. 
By Mr. Griffith: 
Q. If I understand you correctly, the job you had was 
shoving the cars in to the face of the coal, and then riding them 
back ouU 
A. Yes, sir. 
Q. Now, I understood you to say you pushed the coal from 
the place over to ~he right that they had been working that 
Reedy said wasn't over Y 
. A. Yes, sir. 
Q. And how long did you continue to run that coal out of 
that place before you were cut offY 
A. That right hand place? 
Q. YesY 
A. I rode the coal out of there all the time. 
Q. I am trying to g·et you to fix how long you 
page 40 ~ worked after they got the map? 
A. I just don't remember how long it was. 
Q. You can't fix any approximate time that you continued to 
world · 
· A. I worked about a month. 
Q. Did you, during that whole month, continue to ride the 
coal out of that right hand side? · 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. Duff: 
Q. You don't mean to tell the jury you worked there mining 
on the Bostic side a month after they got the survey papers? 
A. Yes, sir. 
Q. Don't you have that confused with the time the Engi-
neer went in there and made the survey, before he surveyed 
your grandmother's line and made the map? 
A. I don't understand what you are talking about. 
Q. You mean that you worked about a month after Mr. 
Patrick and Mr. Vandyke run the lineT 
,,. 
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A. No, I w.orked right .about a month after they got the 
., papers showing they were over. 
Q. Do you remember when Mr. Patrick was there Y 
A. Yes, sir .. 
Q. How long after Mr. Patrick was there was iU 
A. I don't know. 
Witness :stands aside. 
:page 41} The Witness 
HOBERT BOSTIC, 
being first duly .sworn, testified as follows-: 
DIRECT EXAMINATION .. 
::Sy Mr. Griffith : . 
Q. Are you any relation to Mrs. Didena Bosficj 
A. Only just by marriage. 
Q. She is your step-mothert 
A. Yes, sir. 
Q. Did you work any on this 10 acre tract of coal Rome 
Whited had an interest in Y 
A. I worked on the patch Rome had up there. 
Q. Was that before he broug·ht Reedy in, or after? 
A. After. 
Q. Could you give us any idea about how long ago it was f 
A. No, -sir, I couldn't. 
·Q. I mean about how many years? 
A. It was sometime this Spring I quit up there. 
Q. Who were you working for then Y 
A. Mr. Whited. 
Q. Were you working on the block of coal that he and 
Charles Compton are supposed to own? 
A. So far .as I know that is where it was. 
Q. Who employed you Y 
A. J. B. Whit~d.. 
;page 42 } Q. Did Charles Compton have anything to do 
with iU 
A. Not this last spell that I worked there. 
Q. What kind of work did you doY 
A. Shot coa1, set timbers, laid track, loaded coal. 
'Q. And all during the time you worked there Charles didn't 
give you any instructions! · 
Q. No, sir. 
• I 
_ .. ~~ ... ·.·· '}& 
·n 
\ 
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Q. Did you have any map or plan of the minef t .. 
A. No, sir. 
Q. What were your instructions about the mine? 
A. J usi getting- back in the hill and having· some place to .,. 
work I 
Q. You had no map, or nothing in the world to show you: 
the direction you. were going Y :' 
A. No, sir. ' 
CROSS EXAMINATION .. 
~··, J3y Mr. Duff: · 
:: ' Q. :M:r. Bostic, that is the custom up there, isn "t it, they 
just go in a mine and follow the coal? 
A. Yes, sir. . 
Q. Did you ever work in the portion on the other side of the 
hill? 
A. Yes, sir. 
Q. Did they have any plan to go by except to follow the coal i· 
A. No, sir. 
page 43 ~ Q. Did you ever work for Charles Compton any?.' 
A. Yes, sir. 
Q. When was that? 
A. I don't know just the date, or month, but it was year 
before last. Sometime in 1953, I don't remember. 
Q. At that time who seemed to be the General Superinten-
dent of the mine? 
A. Mr. Compton was in charge when I worked the first 
time. . 
Q. Did you work in there any while Reedy was there? 
A. No. 
Q. Do you know anything about the Royalty your step-
mother had been paid¥ 
A. No, sir, I don't. 
Q. What do they generally pay up there for the ·widow 
Kennedy Seam Gl 
A. So far as I know they pay different prices. Some pay 
one price and some another. Some pay 25c and some .40c 
Q. I believe Swords Creek Mining Corporation gets .40ct 
A. That is what I have been told. 
Q. The reason for that is that it is pretty difficult coal to 
mine, sometime it lays thick, and sometimes thin, and some-
times it squeezes out Y 
A. Yes, sir. 
Q. And that makes it very expensiv.e to mine¥' 
,· 
'\ 
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A. So· far as I know about it it is all expensive. 
pag·e 44 ~ Q. It is more expensive-·than it is in big coal Y 
A. Yes, unless you are digging it would be, unless 
you have three or four foot coal. 
Q. Isn't there a lot of rolls in the ,vidow Kennedy Y 
, A. I have not mined too much "'\Vidow Kennedv. I have not 
\ mined very much in it. ., 
; ·Q. Is it not a fact Mr. Bostic, if you got 40% salable coal 
out of the material removed, it is good percentag·e? 
A. I don't know nothing about that. The man who does the 
selling of it knows that. 
Q. You drove an air course up there for Mr. vVhited t 
A. Yes, sir. /~ 
r ,· Q. What size was itt 
A. When we started in it was 23 inches, and then it go to 
·20 in. · 
Q. That adds a lot to the expense of the mine Y 
A. Yes, that makes it more expensive when you get in that 
size coal. 
RE-EXAMINATION. 
By Mr. G.riffith: 
Q. Mr. Bostic, is it a fact that coal that has already been 
opened up, air courses driven, etc., you can get a g-reat deal 
more royalty than where you have to open up new¥ 
A. Yes, your royalty will run more. · 
Q: People will pay a higher rate where it is already opened 
up¥ 
page 45 ~ A. Yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. Duff: 
Q. You can pay more ro"y~lty :Vhere you have a uniformly 
thick seam of coal, and nothmg 1n the way f 
A. Yes, sir. 
Q. Did you ever see Rome up in this mine with anyone? 
A. Yes, sir. 
Q. ·who? 
A. Charles Compton. 
Q. When was that? 
A. I don't know when it was, once or twice. I have seen 
him pay him royalty. 
i 
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Q. Did you work in there any when they got over on the 
Bostic side Y 
A. I don't know that. · It wasn't surveyed, I don't know, in 
under the mountain you can't tell. 
Q. Did you work any about J a11,uary or February Y 
A. I worked a little somewhere around there. 
Q. Do you think, Mr. Bostic ,that you all had gotten over on 
the Bostic coal! 
A. I didn't know we were over, but I told Mr. Whited I 
believed we were getting close the hollow. · 
Q. What did he tell you to do Y 
A. I don't remember what was said. 
page 46 ~ Q. To refresh your memory, didn't Rome tell you 
to bear right handed and away from the Bostic 
coal? . · 
A.· I would not say he did or not. 
Q. He told you he didn't want to get over on them, didn't 
heY 
A. Yes, sir, the best of my remembrance he did. 
Q. And you will not state that he did not tell you to bear 
right handed, and away from the Bostic line? 
A. No, sir. 
Q.' Do you think :M:r. Whited had any intention of trespass-




Q. Did Rome Whited commit any act that would indicate 
~hat he knew he was trel'Spassing, or that he intended to tres-





Q. Did he ever do anything that would indicate it Y 
A. No. 
Witness stands aside. 
page 47 } The witness 
Didena Bostic ~ v. J .. B. Whited et al., i3? 
CLARENCE MILLER, 
being :first duly .sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Griffith: 
Q. Mrs. :Miller, are you any.relation .to Mrs. Bostic! 
A. No, sir. 
Q. I will get you to state· whether or not you ever heard 
Mr. Varney make -a request of J~ B. Whited that they have a 
:Survey made to find out if they were appoaching or getting 
,over on Mrs. Bostic 's land Y 
it !;r!e~:::d Varney several different times ask him to have. __ ,, 
Q. Can you fix any time as to when that was T t 
A. It was along sometime before they had it surveyed. I 
Q. What is your best judgment about when i.t was Y . : 
A. Something like a month away, I: would say .. 
Q. Had you been. in the coal business up ip that countey! 
A. I am working the other side for Varney. 
Q. Do you know what that kind of coal sold fo;r at the drift 
mouth 7 
A. $6.00 per ton. 
CROSS EXAMINATION. 
J3y Mr. Duff: 
Q. What did they do with that sign. that said $5.00 per ton? 
. A. I don't know nothing about it. 
J>age 48 ~ Q. How long have you worke<i there Y 
A. AU last Fa:ll and Winter. 
·Q. You say you heard Varney ask Rome several times to 
have the property surveyed T . 
A. Yes, sir. 
Q. And that was before the survey was made! 
A. Yes, sir. 
·Q. Where were you working then? 
A. Just across a few hundred feet from where they were. 
·Q. Were y-0-u 100 or 200 feet away when you heard this Y 
A. No. 
Q. Mr. Whited did take his advice and have it surveyed¥ 
A. Yes, sir. I think Mr. Varney and Mr. Bostic did that. 
·Q. You don't know who did iU 
A. No, sir. 
.J' 
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Q. _Then why are you trying to say "you think" they did .. 
You are trying to testify in favor of the plaintiff, all you can"' 
aren't you! 
A. No, sir. 
·witness stands aside. 
Plaintiff rests. I 
page 49 ~ AND THEREUPON the defendant to maintain · 
the issue upon his part introduced the fallowing 
evidence, to-wit~ 
~· - LARRY PATRICK 
recalled :for further cross-examination: 
By Mr. Duff: 
Q. Mr. Patrick, I believe you said that you completed vour 
survey up there on the whole thing about the 25th of March,. 
is that correct 1 
A. The last work was done on the 26th of March. 
Q. And immediately thereafter you furnished Mr. Bostie 
with a copy of your map Y 
A. Soon after that, yes. 
Q. Have these folks been to see you lately in regard to this 
case? 
A. No. 
Q. Have you been working up there in that section? 
A. Yes. 
Q. Have the Complainants ever asked you to go in there 
again and measure to see if there had been any more coal 
taken out after you made your final survey Y 
A. No, sir. 
Witness stands aside. 
The witness 
MRS. DIDENA BOSTIC, 
called as an adverse witness; being first duly sworn testified 
as follows: 
page 50 ~ DIRECT EXAMINATION. 
Bv Mr. Duff: 
· Q. ·Yon are o:q.e of the witnesses in this case, I believe f 
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Q. You have been opera ting a coal mine up there for several 
years1 
A. I have had it leased. 
Q. It is sorter of a family mine, is it not ·t 
A. I have leased it to my step-son and my son. 
· Q. What royalty do you get! 
A. I got .25c the first 5 years. 
Q. What do you get nowY 
A. Our contract was .50c-, but I never had took nothing off 
of them, because the drift mouth fell in. 
Q. You are not charging them .50c royalty Y 
A. I am expecting· that much. 
Q. Do you have a written lease? 
A. No, sir. . 
Q. Now, Mrs. Bostic, this widow Kennedy is so expensive 
to mine that .25c is pretty good royalty, isn't iU 
A. I have been offered more than that. 
Q. Why didn't yon take it 1 
A. I didn't want to. 
Q. You and Mr. Whited are neighbors and good friends, are 
you not? 
A. Yes, sir. 
page 51 ~ Q. You don't think Mr. "'Whited was intentionally 
trying to take your coal, do you? 
• • • • 
A. I don't know. He never did come to see nothing about 
it after it was surveyed. He could have fixed it up. 
Q. Do you th_ink he was trying to steal your coal Y 
A. Yes, sir, I do. 
Q. When did you decide that? 
A. He never did come to see nothing about it. 
Q. He didn't have much way of knowing whether he had 
gotten over on you a few feet or not away back there in the 
hill? 
A. If he didn't have it surveyed. 
Q. Well, as far as that is concerned none of you have any 
survey, do you. Do you have a map of your mineY 
A. No, sir. 
Q. "'Why are you trying to hold Rome Whited to a rule you 
don't follow yourself Y 
A. I am not over on anybody. 
Q. You have never had any map made? 
A. No, sir. 
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Q. If you got over on somebody a few feet by mistake, you 
wouldn't want to be sued would you Y 
page 52 ~ A. I would go to them before it went to Court. · 
Q. Didn't Mr. Whited try his best to settle this 
case without this suit Y 
A. No, he didu 't. 
Q. And is it not a fact that there was some question with 
your son who has the lease over there, some question as to 
royalty? 
A. No, sir. . 
Q. He did try to bring the· suit, didn't he T 
A. No, sir, not to my knowing. 
Q. Now, didn't Mr. Whited come to you and try to settle this 
with you? 
A. He wanted to come down and compromise it. 
Q. And didn't he offer to pay you a pretty handsome su1p.? 
A. He didn't offer nothing. We told him what we would 
compromise for, and he didn't offer nothing. 
Q. But you wanted $6000.00 for a few dirty ton of widow 
Kennedy coal? 
• • 
Q. How much do you think you are damaged her T 
A. I am l~aving· that to the jury. 
Q. You are the one that is coming here to get the jury to 
give you something-
page 58 ~ 
• • • 
Q. I want her to state· what she thinks Rome Whited owes 
her for the few little dirty tons of Widow Kennedy coal they 
mined on her up there? 
A. I just don't know. 
Q. You don't know whether you are damaged $6000.00 or 
not? 
No answer. 
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· Q. Yon :are here .asking the jury to ghre you .damages, and 
I think yon ought to answer a few questions, You will not 
say what you think you ·are damaged! 
A. I will leave that to them. 
Witnes.s stands aside .. 
The witness 
l?,OY R~ REEDY, 
being first duly sworn, testified as follows-: 
DffiECT EXAMINATION. 
'By Mr. Dnff o: 
Q. I believe you are one of the defendants her.el 
A. Yes, &ir, I suppose so. 
page 54} Q. What do you do Mr. Reedy7 
A. I mine some. 
Q. Are. you still mining some 7 
A. Yes, sir. 
Q. Where do you mine now? 
A. On Lewis Creek. 
Q. Do you also run a Comissary? 
A. Yes, sir. 
Q. I believe you are a Minister too? 
A. Yes, sir. 
·Q. I believe you are a Baptist minister? 
A. That is right. 
Q. What experience do you have in mining? 
. ' 
. l 
A. I have had quite a bit. Mined with Jewell Ridge Coal 
Company quite a bit. Was cut off the 5th day of January. 
Q. I believe you did run a little operation on Rome Whited 
:and Charles Compton? 
A. Yes, sir. 
Q. When did you start there T 
A. The 8th day of February, 1954. 
Q. "When did you quit 7 
A. First of May. 
Q. Now you and J. B. Whited have been sued for $6000.00 
Mr. Reedy, just tell the jury there exactly how you happened 
to get in that operation, what you do, and everything about 
. iU 
page ·55 } A. I was cut off 'from Jewell Ridge, so Mr. 
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Mr. Whited· owned the equipment, so he give me one-half of 
what money I made to go in there and work, which I did. Mr. 
Compton got .50c a ton on the coal, 386 ton, for which me and 
Mr. Compton paid $184.25 to Charles Compton, and when the 
question came up concerning· Mrs. Bostic's coal-
Q. Did Charles Compton agree to do anything except to. 
collect the royalty Y That is for this .50c per ton he was 
getting? . 
A. Yes, sir, he was looking after it. 
Q. ·what, if anything did he tell you about where to min~·. 
there? 
. A. vVell, when the question came up Mr. "\V11ited was in there 
one time, and he told me to bear to the right so as to stay on 
their own coal, and Mr. Compton come and after the talk had 
come up I asked him to go in ,vith me and look at it and he 
went in and looked at the mines, and come back and he said 
you can bear to the right a little, but stay in good coal, so I 
did keep bearing the coal to the right, and when they come: 
to make the survey the Engineer toold us it looked like we 
might be over a little, and I asked him how much and be said 
it looked like approximately 100 feet in once place. So when 
Mr. Compton came down to collect his royalty and I told 
him, and he said he would refund any royalty on her coal. 
Even after they told us that we were over there was $16.50 
royalty and I mentioned it to him again, and be 
page 56 ~ said be would refund it what was due her. He said 
yon boys are going to work according to my in-
structions or I will close the drift mouth, so we went ahead 
and paid him the $16.50. 
Q. Who actually got the money¥ 
A. Grace Compton. 
· Q. Did you get a receipt Y 
A. They never give a receipt for anything we paid at all. 
Q. I want you to tell the jury whether or not,. under the 
agreement to pay Charles Compton this .50c per ton royalty, 
it was his duty to come in there and supervise that mining 
operation¥ 
A. Yes, sir. He did come in there, and would tell me how to 
drive the place. 
Q. Tlmt was from the beginning¥ 
A. Yes, sir. He told me to go ahead and mine, and I cleared 
the first week $15. 75, that is the money I cleared, and gave 
Mr. Whited $15.75. 
Q. Now, was that the reason you were paying him .50c roy-
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Q. Do you know whether he has ever paid that Royalty to 
Mrs. Bostic, or offered to? 
A. All I have got to say about it is what I know about it, 
I don't know. 
Q. Do you own any property, 1.vir. Heedyi 
A. No, sir. 
page 57 ~ Q. Do you know whether or not the notice of this 
suit was first served on Roy Reedy at Raven? 
A. I do not. . 
Q. Roy Reedy at Raven has some property? 
A. That is right. _ ~ 
Q. Now, 1.vir. Reedy, it is charged here that you and Rom~,,.-"" \ 
Whited willfully and maliciously intended to get over theie < 
and trespass and steal her coal, state whether or not that is 
correct? 
A. It is not. 
Q. If you had known it would you have gotten over the line 
at alU . 
A. No, sir, I would not. 
Q. I believe you kept the record of all the coal that was 
mined while you were there? 
A. Yes, sir. 
Q. And that was 386 tons and 700 lbs? 
A. Yes, sir. 
Q. How much did you and Rome average per week? 
A. · It varied. Sometimes we didn't make anything, and one 
time we made as much as $109.00. 
Q. For how long f 
.l\ .. In a week's period, and other weeks we would go in 
the hole. 
Q. Do you feel like you owe them $6000.00 for the coal you 
mined? 
A. No, sir, I do not. 
pag·e 58 ~ Q. Are you willing to pay them a reasonable 
royalty for what coal you did take? 
A. Yes, sir, I think tlmt was agreed on. 
Q. I believe you started working there the 8th of February? 
· A. Yes, sir. 
Q. When did you quitt 
A. Just as quick as they notified me. 
Q. "'When ,vas that Y 
A. I don't recall the date. 
Q. Did you mine a foot of coal over there after you got 
that map? 
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A. No, sir, we did not. vVe took out what was shot and 
pulled the steel. 
Q. Somebody said something a.bout you had gone about 76 
feet after that Y 
A. No, sir. The Engineer did not set spads in this. Larry 
marked where I had started back to the line spad, and it was 
24 feet. This line here going through here Larry has 24 ft. 
marked f;rom there back down to the line. This map scales 
1 inch per foot. I . think, the best of my knowledg·e, it was 
about 76 feet the whole overall place. 
Q. Did you drive any at all after you got the map Y 
A. We ca.ine down after we got the map, back down in here 
a.nd turned some place here in this direction ( indicating on 
map). The rest of the mining was done in there, and after 
I left Mr. Compton went back in there himself and taken it 
over· and was still mining in there the last account 
pag·e 59 } I had of it. 
CROSS EXAMINATION. 
By Mr. Griffith: . 
Q. If I understood you correctly, Mr. Reedy, you did mine 
there a week and didn't pay anyl;>ody royalty Y 
A. That is right. 
Q. Do you know where you were mining when you mined 
that week? · 
A. I do not. 
Q. Do you know that was not on the Bostic place? 
A. I sure am sure it wasn't. 
Q. Where was it? 
A. It was back on the back here somewheres. 
Q. Can you account for the balance of the 810 tons of coal °l 
A. Quite a bit I can. It wasn't all coal, it rolled all the way 
up, run all the way out. 
Q. When you mine coal out, don't that roll show? 
A. Lots of times it does. 
Q. Do you know why Mr. Larry Patrick couldn't find iU 
A. Because he made two statements. 
Q. What statements do you mean? . 
A. He first said there was a lot of it in slack coal, and the 
next statement he said it was rock from the top. 
. Q. That is your int~rpretation of his testimony? 
A. Yes, sir. 
page 60 ~ Q. And you say that is incorrect Y 
A. Yes, sir. 
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Q. In mining at Jewell Ridge you had a map.2 
A. I did. 
Q. Is it a fact that you are a certified mining Engineer! 
A. No, sir. 
Q. You .ha v.e had 20 years experience 1 
A. Yes, sir. 
Q. And you tell this Jury that Char:les Compton undertook 
to direct you in this mining operation? 
A. Yes, sir. 
Q. How often was he there Y 
A. Every other day., practically. 
Q_. He di~n 't have the responsibility of acting .as .a mining ,.r~ 
tengmeer, did he Y -· ··, 
A. As much as anybody.. :J 
Q. Did he7 
A. He absolutely did. 
Q. Where did he .agree to do anything of that kind f 
A. Standing ou.t in the mine. 
Q. When you first went there 1 
A. Yes, sir .. 
Q. What was said Y 
A. I have told you what he said. 
Q. What did he say when you started thereY 
:page 61 } A. He said if I would go in there and straighten 
this place up he would not collect any royalty the 
.first week. 
Q. What else did he sayt . 
A. When this question come up I had him go in there and 
look about the place. 
Q. What did he say then f 
A. I told you what he said. He said he wanted to run it 
the way he said to, or he would close up the drift mouth. He 
went in there and took his lantern, and he told me, you can 
·bear a little to the right, but you stay in good coal, and I mean 
:stay in good coal. 
_. Q. When was it he told you to stay in good coal 1 
A. That was when Clyde Varney and. them were talking 
.about us being over on them. · · 
Q. You were doing the mining! 
A. I was working ther.e. 
Q. Did Charles Compton ever go in that mine except that 
,one time? 
A. He absolutely has. 
Q. How many times? 
. A. He was at the mines practically every day. 
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Q. How many times¥ 
A. It wasn't my business to keep the number ·of times .. 
Q. Can you tell how many times I 
A. No, sir, I can't. 
page 62 ~ Q. Do you remember that he ever went in the 
mine except that one time! 
A. He was in the mines different times, and around the 
mines different times. 
Q. Just tell me how many times he went on the inside? 
A. I don't know how many times. 
Q. Just limit your answer to the times he went in the mine 
and examined it Y 
A. I can't tell you, I don't know. 
Q. You said he went in more than once 1 
A. Yes, sir. 
Q. Now, I will ask you if he went in more than twice! 
A. I don't know how many times. He was there often. 
Q. Tell that jury why it was that you got an Engineer to 
come and survey the lines Y 
.A.. I didn't get any engineer. It wasn't my property. 
Q. You didn't know anything about the Statute requiring 
a map to be made showing· the entries, air courses, etc. within 
1000 feet of a property line Y 
A. No, sir. 
Q. And you were not concerned about that Y 
A. I was just working there. 
Q. You were not interested in that at all? 
A. It wasn't my place, it was the coal owners' place. 
Q. And that is the proposition you are standing on? 
A. Yes, sir. 
page 63 r Q. Didn't you state in the very beginning that 
when Larry went in there he made that measure-
ment and that he told yon you all were over on Mrs. BostiC'. 
before he made the map i 
A. That is what he said when he run the line. 
Q. And didn't you say yon dropped back 106 feet and com-
menced mining again1 and he said to allow 5 feet °l 
A. I come away back down here, and started some place 
down in there. (indicating) · 
Q. Didn't yon swear that you went back 106 feet. 
A. What ever it is. 
Q. You say that is less than one inch Y 
A. This map scales 1 inch. 
Q. Doesn't that very map you have show that you are over 
at least two inches f 
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A. What I am telling· you is that I never mined this coal 
after we got this map. I measured back to this place 106 
feet and Larrv told me to allow five feet. 
Q. You did "'take out all of the coal 1 
A. After I got this map I never moved a lump of coal. 
Q. You did operate in the place there to the right as you 
went in after Larry told you you might be over 100 feet? 
A. I didn't mine in the portion where he said we might be 
over. 
Q. You deny ·what all of these witnesses have testified about 
you mining there 1 
A. Yes, sir. ,-~ 
page 64 ~ Q. Do you deny that you were told that you 1vere 
getting close to getting over on :Mrs. Bostic 's land Y 
A. Well, after what some of them have stated I would not 
want to comment. I will say there has been a lot of statements 
made that is not correct. 
Q. Did they tell you that you tvete getting up ·over the line 
and that they wanted a survey? . 
A. They didn't tell me. Mr. Compton pointed out the line 
and told me to go ahead and mine the coal. 
Q. Did these boys ask you to have a survey made that you 
·were getting close? 
A. No, sir. They said there ought to be a survey made, but 
they didn't ask me to have it done. 
Q. You say that Charles Compton. agreed to supervise the 
operation of the mine, and said if you didn't work it accord-
ing to . his instructions he would close it 7 
A. Yes, sir. 
Q. You have no written contract from Charles Compton f 
A. No, sir, I have none from anybody. . 
Q. And you say that Charles Compton supervised the op-
eration of that mine? ., 
A. Yes, sir, I am saying that and he is the man I had to 
. ask about everything. 
Q. What part did Rome take? 
A. Mr. ·whited told me that thei'e wasn't anybody working 
there, except this Hobart Bostic was working- in 
page 65 ~ there, and Mr. Whited tole me if I would go in there 
and work he said I will give you half of what you 
make, the equipment there belonged to him. 
Q. What equipment did he have? 
A. He had steele, tipple, cars, fan and fan holder, hoisting 
engine. 
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Q. Did he do anything else besides furnish the equipment Y 
A. He pulled the coal up and dumped it. 
Q. You worked on the inside and Rome worked on the out-
side? 
A. Yes, sir. 
Q. Was Rome there every day Y 
A. Not necessarily all the time. 
Q. Did he haul the coaH 
A. He dumped the trucks. 
Q. You told Compton you didn't know whether the Royalty · 
was going to him or Mrs. Bostic.! 
A. Yes, sir, I said what if it goes to Mrs. Bostic, and he 
said there ain't nothing to do but to refund her Royalty. 
RE-EXAMINATION. 
By l\fr. Duff: . 
Q. How often was Compton in that mine while you were 
operating it! 
A. I just would not tell you because I don't know. 
Q. Was he up there as much as twice per week? 
A. I would say he was, or more often. 
Q. Mr. Reedy, had there been any trespassing on· 
pag·e 66 ~ the Bostic property when you went in there Y 
A. According to this map approximately 24 feet 
on one side, and approximately 37 feet on the other. 
Q. Who did that? · 
A. Hobart Bostic. 
Q. So that if there was 810 ton of coal, or material, came 
out of there you didn't take near all of it yourself? 
A. No, sir. 
Q. How much coal did you say you mined there? 
A. Actuallv what went over the scales was 868 ton and 700 
lbs., from which Mr. Compton was paid $184.00. 
Q. Are you and Mr. w·hited willing to pay Mrs. Bostic. 
for the coal you mined on her property? 
A. I am wHling to do the right thing as near as I can do it. 
I have been out of a job for a year. 
Q. Did you ever intend to trespass on her land Y 
A. No, sir, I did not. 
Witness stands aside. 
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MRS. DIDEN.A. BOSTIC 
recalled f.or further examination as an adverse witness: 
DIR.ECT EXAMINATION. 
By Mr. Duff: 
Q. Mrs. Bostic, you 1mow Charles Compton, don't you! 
..A. Yes, sir, when I see him. 
:page 67 ~ Q. Do you know that be owns a one-half interest 
in that Widow Kennedy seam of coal? 
.A. I don't know it, I have heard he did. 
Q. You knew he was interested in that operatien they were 
«carrying on there? · 
.A. I didn't know. I heard he had his leased out. 
Q. You knew he owned it there t 
A. I had beard it. 
Q. Now, Mrs. Bostic, why didn't yo1:1. sue Charles Compton. 
when you sued Rome Whited and Roy ReedyY 
• • • 
A. Well, I understood he had his leased out. 
Q. You knew he had been w.orking tbeTe for two or three 
years. 
A. No, sir. 
Q. How far do you live from there? 
A. Something like a half rmle. 
Q. And you have a coal operation right up there by this.? 
A. Yes, slr. · 
:page 68 } Q. And you didn't know that Charles Compton 
had an interest there, or was going in there work-
ing and supervising the world 
A. No, sir. 
Q. Now, that you have found out he did have are you going 
i:o sue him? 
• • • • 
Q. You lmew Charles was pretty hard to get anything out 
rof didn't you, any money? 
A. I don't know. 
Q. You know he has that reputation, that you can't collect 
:a grocery bill off of him 7 
I object. 
'Sustained. 
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Witness stands aside. 
The witness 
J.B. WffiTED1 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
~y Mr. Duff: · 
Q. Mr. Whited, you are Jerome B. Whited,. I believef 
A. Yes, sir. 
Q. A son of the late Ed. P. Whited of Swords Creek Y 
A. Yes, sir. 
Q. And a nephew of Dr.· Whited of Honaker 6{ 
A. Yes, sir. 
page 69 ~ Q. You have been sued here for $6000.00? 
A.. Yes,. sir 1 I realize that. Q. I will ask you to tell the jury whether or not you in-
tentionally took or meant to steal any coal from Mrs. Bostie 
up there! 
A. No, sir, I certainly did not. I have tried from every 
angle to settle this without coming to Court. I even went 
to her home and took my wife with me to see her, and she· 
said I would have to talk to Mr. Griffith, so we came here to 
Mr. Griffith's office,. and due to his absence we couldn't make· 
any settlement. I would go to one, and they would just refer 
me back to the other one. Then Mr. Griffith told me I had 
until September Court to fix it. 
Q. Are you willing to pay a reasonable amount for what 
coal you got that belonged to Mrs. Bostic-7 
A. Yes, sir, and I would like for l\Ir. Compton to come in 
and pay what he owes. He got the royalty, and he said he 
would pay it.back until he come over here to Mr. Griffith's: 
office, and then he said he would not give her a damned cent .. 
Q. Did he tell Mrs. Bostic he wouldn't pay her t 
A. He didn't tell Mrs. Bostic, but he told Mr. Griffith be 
would not return a damned thing. 
Q. Did be admit he had collected the royalty f 
A. Yes, I reckon he did. 
Q. Now, Rome, what did you tell Roy Reedy about the min-
ing of this coal f 
page 70 ~ A. Well, I had not been in the mine because I am 
so big I can't get in there very welll so he pushed 
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me in.there on the bank car on Saturday, and I said Roy ther~ 
has been some question here about getting over on the Bostic 
side, so you take these. two places here and bear to the right, 
as ,ve don't want to mine any of Mrs. Bostic 's coal, and I 
don't think we are over, but we will do that till we :find out. 
So on Monday following Charles Compton goes in with Mr. 
Reedy, and he fells him to go ahead with it, and bear to the 
right but to stay in good coal. I don't feel like that I did 
anything intentionally. I had no desire to take any coal that 
belonged to her, and did not mean to do so. So that is the 
way it happened. 
Q. Do you think you owe these people $6000.00? . . 
A. No, sir, I don't. Roy Reedy paid Charles Compton 
$180.00 some dollars tbat belonged to Mrs. Bostic. Charles 
Compton has worked there two years with me, and has di-
rected the working of the mine. The equipment belongs to 
me and the coal belongs to me and Charles. 
Q. Did everybody know that Charles Compton owned an 
interest up. there! 
A. People around there· knew it, he had been ,vorking there 
operating for two years. 
Q. Do you know whether Mrs: Bostic knew that or not:? 
A. No, I don't. I went to her home and tried to fix it with 
her. 
Q. Do you know w11ether that was before the suit was 
brought or not f . , 
page 71 ~ · A. I didn't l~now it at the time, but she tqld me 
the suit was brought arid I would have to settle 
with Mr. Griffith. 
We had mined· 368 ton of coal that we paid Charles Comp~ 
ton $184.00. Royalty. So the 368 ton came out of this place 
where· it was estimated to be 810 ton. 
Q. Do you know why they didn't sue Charles Compton in 
this case? · 
A. Not unless it is becaus·e he don't have anything, except 
he· does have a deed for this property in his name. 
Q. Who has th~ title t.o the rest of it? . 
A.· His wife, mid his wife is his :financial secretary, and he 
colle,cted all of this royalty and she pocketed it, so I am the 
victim. 
Q. They have claimed here they had been trying to get you 
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A. No, sir, nobody ever asked me to until I had the Swords 
Creek Coal Company line surveyed, and Charles would not 
pay a penny of it. 
Q. This Donald Bostic, had he been trying to get you to 
have it surveyed Y 
A. No, sir.· 
Q. Did you all take any coal out of the Bostic side after 
you learned you were over on his side? 
A. No, sir, we dicl not do that. 
page 72 ~ CROSS EXAMINATION: 
By Mr. Griffith : . 
Q. Now, Rome, you were talking about getting caught in 
the squeeze, when you came to me about trying to settle it . 
that was after the suit was brought, and didn't I tell you that 
any settlement you made with them would be all right with 
me? 
A. I can't recall now~ 
Q. What did I tell you about settling with them Y 
A. Listen, I tried from every angle to settle with them. 
Q. Didn't I tell you to go ahead and settle with them and 
that I would not say one word? 
A. vVhen I would say something to her she would refer me 
to you, and you would refer me back. 
Q. And to go a little further,. didn't I put you all in a room 
to yourselves to work it out? 
A. Yes, sir. 
Q. And then didn't you come back and tellme that you had 
agreed on a price if Roy Reedy and Charles Compton would 
pay their part? 
A. Charles Compton and Clyde Compton went out and came 
back in and said they wanted $1500.00, and then Mrs. Bostic 
came in-
Q. And then you came back with the alibi that unless Roy 
Reedy and Chas. Compton came in with their part you couldn't· 
settle! 
A. Did you think I was going to stand the whole thing. 
Q. W.hat did I tell you then I 
page 73 ~ A. You left me standing in the floor holding the 
bag? 
Q. Was that what I said? 
A. I disremember what all you did say. 
Q. Now, Rome, if you were trying to find out whether you 
were mining over on Mrs. Bostic, tell the jury why you hired 
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Larry Patrick to survey this Swords Creek Coal Company 
line, and never said a word about surveying the line where 
you were mining? 
A. I hired him to survey the Swords Creek line, and I 
had to pay for every bit of it myself, Charles Compton wo.uld 
not pay one penny.. 
Q. Did y.ou think the surveying of this line between yon and 
Swords Creek CQal Company would show you whether you 
were over the line ·on the opposite side where you were mining? 
A. No, I didn't say that. 
Q. But you didn't get him to determine the line between 
you and Bostic where you were mining! 
A. No, but I a.sked Stallard Bodtic if he would pay his part 
,of having it run. 
Q. Why did you have this Swords Creek Mining Company 
line between y.ou run? 
A. Because I didn't know b11t what I was on Swords Creek 
Mining Corporation. -
Q. You got Larry to survey these lines, thinking that would 
:show you whether you were over here on this Bostic line Y 
A. No, sir, I didn't say anything like that. 
page 74} Q. Did the fact .ever occur to you that if you got 
over on Swords Creek Coal Co. you would be sued 
:at the drop of a hat 7 
A. I did not want to get over on Swords Creek Coal Co., or 
:anybody else. Larry told me when I paid him the $75.00 that 
that would pay my part on the line up the hollow, and he 
would g.et Stallard for the rest of it. 
Q. Did anybody else hear that? 
A. I don't know whether his Buddy heard it or not. 
Q. You were paying Charles .50e royalty for his interest f 
A. Yes, sir. He was right there to get it. 
Q. Your interest was worth as much as his Y 
A. Well, I suppose it was. 
·Q. Then you charged something for your equipment 7 
A. I have just let people treat me anyway.. 
RE-EXAMINATION., 
Ev Mr. Duff: 
• Q. He was asking you about paying Charles .50c royalty, is 
it not a fact that he had some duties to perform in the super-
vision of the mine in consideration for the .50c royalty? 
A. Yes, sir, ever since he has bought it it has been run under 
bis supervision. 
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Witness stands aside. 
page 75 ~ The witness 
C. C. COMPTON, 
being first duly sworn, testified as fallows : 
DIRECT EXAMINATION. 
By Mr. Duff: 
Q. ::Mr. Compton, I peliere you own a 01~e-half interest in 
the Widow Kennedy Seam of coal underlymg that 9~ 77 acre 
tract of land y In question in this: case; 
A. Yes, sir. . 
Q. That is the only property y01f hav.e in your name f 
.A. Yes, sir. . _ _ . 
Q. ~ou put all of the rest of your property in your wife's 
name? 
A. Yes, sir. 
Q •. Did you get any profit out of that coal mining operation!' 
A. Yes, sir. _ . 
Q. I believe· yon got the Royalty f 
A. Yes, sir. 
Q. What royalty did you receivef 
A. .50c per ton. _ . . . 
Q. How. much did he pay you in all f 
A. I got $170.00 .some oc1d dollars. . 
Q. After you found out you were on Mrs. Bostic's- I_and did 
you go and offer to give her this money you had received t 
A. 1 didn't know it. 
Q. Are you willing to pay it to her nowt 
A. No~ 
pa.ge 76 ~ Q. ,Vhy are you not? 
A. Because they have no right to bring the Bos·-
tic coal over me. 
Q. You were up there, supervising: the mining of that coal r 
A. No, sir. I was only up there twice what time they 
worked. 
Q. If you Imew that 368 ton -of coal tbat you were paid the· 
royalty on, came off Mrs. Bostic, are you man enough to pay 
her for royalty f _ 
A~ I didn't know it. 
Q. You found it out f _ 
A'. No, sir; I ain't. They didn't pay me no royalty to start 
with. They mined five· times that mncI1 coal 
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Q. After you found out it was somebodyy else's coal are 
you willing to pay the royalty to the one it belonged to Y 
A. I still don't know it is their until this suit is decided. 
Q. I didn't think you would be. 
CROSS EXAMINATION. 
By Mr. Griffith : 
Q. Mr. Duff has asked you, as I understood him, if you 
were not supervising· the mining of this coal. Did you have 
anything to do with the supervising of this operation Y 
A. Not a thing in the world.. When Rome come back here 
and started in this I went up there one time, and I asked him 
how come Reedy there. 
Q. It has been suggested here that you went in that mine 
and told him to drive a little to the right, but to. 
page 77 ~ stay in good coal, and that if they didn't do what 
you said you would nail up the drift mouth, state 
whether or not that is correct Y 
A. No, sir. 
Q. How many times were you in that mine? 
A. I was in there when the Engineers had run the line, I 
went up and went in. 
Q. Did you give any directions to Rome Whited or Reedy 
about how to drive it 7 
A. I didn't know how to drive it, we didn't have no map. 
Q. Did you have a contract with Rome that you were to 
, supervise the operation Y 
A. If I had been able to do the work I would not have 
leased it to him. After that I didn't have nothing to do with 
it. 
Q. Tell what your contract with Rome was Y 
A. They were to pay me .50c per ton royalty, I had no con-
tract except they were to pay me 50c per ton. · 
Q. Did you make any inspection or examination as to where 
they were mining, or anything· of that kind Y 
A. There wasn't much use to, I went in to see how it was 
going and they paid me what they said was the royalty. 
Q. And is that the reason you don't propose to give back 
anything? 
A. Yes, sir. 
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RE-EXAl\UNATION: 
By Mr. Duff: 
Q. Now Charles, you ,vorked i11 there with Rome for two or 
three years 1 
page 78 ~ A. I worked about a month. I am not able to 
work. 
Q. And· you were not in there overseeing it all the time it 
was operating? 
A. No, sir, I was in ther~ one month. 
Q. You never failed to go there when the royalty came due 
and collect your royalty? 
···-. A. I got a little of it. 
Q. Did you pay any of the survey bill? 
A. It wasn't none of my business. 
Q. Didn't Rome ask you to pay some of that? 
A. I don't know whether he did or not. 
Q. Would you mind answering that question as to whether 
he asked you to pay any of it or noU 
A. He was telling me about it, and I said let the man pay it 
that had it done. 
Q. Did he ask you to pay any of it? 
A. Yes, he asked me and I said ''no''. 
Q. And you refused f 
A. Yes, of course. 
Q. You refused just like you refuse to pay any other debt 
that you owe Y 
No answer. 
·witness stands aside. 
Defendant closes his evidence in chief. 
page 79 ~ And thereupon the Plaintiff introduced the 




Bv Mr. Griffith : 
·Q. Mr. Patrick, I believe you testified in chief tha.t Mr. 
Whited got you to come up there on the 23rd day of Febru-
ary, 1954 and make a survey of the line between the 9. 77 acres 
and the Swords Creek Coal Company property f 
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A. Yes, sir.. 
Q. A.t the time he employed you was there anything said 
:about you running· the line .between the .9.77 acres and the 
.Bostic line¥ 
A. N~, there was not. 
CROSS EXAMINATION .. 
.By Mr. Duff:: 
Q. Bostic employed yQu to r:un the other line j 
A. Yes, sir. 
Q. Whited thought he had been to enough expense on run-~ 
ning the lines Y / · ':j 
A. I don't know.. \' 
Q. You don't know what conversation he had with Bostic? · 
A. No. 
Q. If there had be:en 24 feet of that place in there 
J)age 80 } on the Bostic line up one of these entries, and 37 
feet in the other one when Roy Reedy started op-
•erating there in February of this year that would entail con-
.-siderable revision in your estimate of 810 ton of coaU 
A. I don't follo,v you. 
Q. Your estimate was on the whole excavation, wasn't iU 
A. Yes, sir. 
Q. Then if that much had been mined out when they went 
-to work there, then. that would be about half of it, wouldn't it 7 
A. I don't know where Reedy started.. 
Q. It w·as 24 feet there at one place. 
A. 24 feet from where? 
Q. From the line up towards the face-would that be about 
half of the distance Y 
A. No, 24 feet would not be. It was better than 100 feet on 
'°ne side, and close to 125 feet on the other side. 
Q. But there would be some difference Y 
A. Yes, sir. 
Q. How much would you estimate it would be? 
A. I would have to figure it. 
J3y the Court : 
Q. If that much h.ad been taken out, then that would reduce 
-your estimate that amounU 
A. Yes, sir. 
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page 81 ~ RE-EXAMINATION .. 
By Mr. Griffith: 
Q. Did Reedy point out to you when you were there where 
he started mining·, and did you make a mark t 
A. Reedy told me where he started, but I didn't make a 
mark that I remember. 
Q. Where was that with reference to the division line! 
A. I don't remember. 
Q. You didn't mark it on the map! 
A. I didn't that I remember. ~ Q·. Get the map he has and look and see if you: see any marks 
;' that would refresh your memory? 
A. This map contains a good deal of marking. 
Q. Does that mark, in your· opinion, represent the distance 
that spad is.from the division lineY 
A. I do not· know. 
CROSS EXAMINATION. 
Q. Do you see a 37 foot mark on there f 
A. No. 
Q. You do know that he told yon he started mining some 
little distance from the line T 
A. From where I showed him the line was it seems to me he 
did say he would have been across the line. 
Witness stands aside. 
page BZ ~ REBUTTAL FOR DEFENDANT. 
C. C. COMPTON 
recalled~ 
By Mr. Duff: 
Q. Mr. Compton, I believe you stated awhile ago that you 
were not able to go in the mines anymore! 
A. Do you think a man 71 years old is able to work in the 
minesY 
Q. I want to ask you now, who took Roy Reedy's place op-
erating that mine? 
A. Clarence Perkins went in there. 
Q. Have you been operating it yourself°l 
A. I have been and then me and my boy .. 
Q. Who is operating it nowt 
.... . 
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A. Barney. 
Q. Operating this ·whited & Compton tractY 
A. Yes. 
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Q. How much has Rome Whited got out of it since you have 
been operating itf 
A. I have not seen him. 
Witness stands aside. 
Both Plaintiff and Defendant announce that they rest . 
• • • 
The Plaintiffs to prove and maintain the issue upon its 
part, introduced the following evidence : 
page 2 ~ The witness 
LARRY PATRICK, 
being first duly sworn testified as follows : 
DIRECT EXAMINATION. 
By Mr. Griffith: 
Q. Your name is Larry Patrick? 
A. Yes, sir. 
Q. What kind of work do you do? 
A. I am a mining Engineer. 
Q. How much experience have you had in the mining busi-
ness? 
A. About 20 years. 
Mr. Duff: Yve admit his qualifications .. 
Q. I will get you to state whether or not you made a sur-
vey of the line between Rome Whited and Mrs. Bostic Y 
A. Yes, sir. 
Q. Did you make a map of itY 
A. Yes, sir. 
Q. I hand you herewith a map, and ask you to state whether 
or not that is the map you mad.et 
A. Yes, sir, it is. 
Q. I will get you to state wl1ether or not there is a recog-
nized rule of calculation of coal in given areas where you can 
estimate with reasonable accuracy the quantity of coal Y 
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A. In this section of country jt is usually on a 
page 3 ~ basis of 25 cu. ft. per ton. 
Q. Is that on the basis that bituminous coal 
weighs 80 lbs. to the foot? 
A. Yes, sir. 
Q. And is that also on the basis that by proper mining 
practices you can get 85 % coal? 
I object because leading. 
Q. I will ask you this-do you recall upon what basis you 
~figure the quantity or percentage of coal that is expected to 
~;:- ·n.e removed by proper mining? 
1
'. A. That will depend on conditions of mining. Somestimes 
they can get as high as 97 % . 
Q. I will get you to state whether or not there is a recog-
nized rule of Civil Engineers in this country as to the quan-
tity of removable coal per 1 foot of thickness on one acre of 
land! 
A. Yes, 1742 ton to 1 foot of thickness per acre. 
Q. Did you make a measurement of the area that had been 
mined there on the Bostic land? 
A. I did. 
Q. Did you make a calculation of the quantity of coal that 
should have been removed? 
A. I did. 
Q. ·what was the amount of coal you computed that should 
have been removed? 
A. 810 tons. 
page 3a ~ Q. I offer the map which I have shown you, and 
w hicb is already initialed, and will ask you whether 
you observed a rock roll along· the vVest side of where they 
mined on Mrs. Bostic's property? 
A. The coal on the left side, which is the South side of the 
opening, on that side.the coal did tend to get smaller. 
Q. Did you observe whether they had driven down to a 
lower point? 
A. At one place they did do that. 
Q. I will get you to tell the jury how wide they made the 
opening between' that roll and the division line between Bos-
tic and Whited! 
A. The extreme width is a bout 65 feet by scale. That is 
from the South side of this place to the North side. 
Q. That is entirely across from. the North part of where 
they mined the coal to the Southern part Y 
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A. Yes. 
'Q. Your map is made on a scale of one inch to 100 feet? 
A. That is right. 
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Q. I will :ask you to tell the jury whether ur not these cal-
«cula tions you made were measurements you took, did you 
measure the coal? 
A. Coal heig·hts were only used for computing tonnage. 
Q. Do you have in your hands measurements that were 
taken of the height of that coal at the different places you took 
:the measurements! 
A. Yes, sir. 
. Q. I will get you to give that to the jury, then,r--.·" · ..' 
page 4 } hei_ght and an~l. where you measur_ed i~ 7 , _,.,,,,· · ·' '\ .. · 
A. The 1ocat10n and measurements 1s shown oil 1i· 
the map at this point here. · 1:1 
Q. Can you just tell the jury so tl1at they can understand it? 1i 
A. Well, at intervals where the coal made ~my change we : 
-took a measurement, and these measurements are made from 
the bottom of the coal seam to tl1e top of the coal seam. The 
height of the rock above the coal didn't enter into it at all. 
'These measurements were not taken at 3:ny regular intervals, 
but as those changes were perceptible. 
Q. Can-you give some idea about these measurements 7 
A. Well it measured 47 in. over near the face of the extreme 
·depth of the operation. That follows back about 60 ft. to 58 
in. and then about 50 or 60 feet more it is 57 in., and then in 
:about 60 more feet 32 in. In another place 31 in. then 40 in., 
39 in. 36 in., and 50 feet further back it is 30 in. 
Q. As I understand you these me~surements were just the 
·coal and did not include any tock or slate that had been taken f 
A. Yes, sir. 
Q. And you found from the floor to the ceiling was certain 
·distances? 
A. Yes, sir: 
Q. I will ask you this, whether or not there is any parting 
in that Widow Kennedy coal? 
A. In some places there is. 
Q. Was there any in that mine? 
A. Not that I found. 
Q. Did you see any evidence there tl1at there had 
-pag-e 5 } been any strata of rock? 
A. There might have been some shot out, or may-
oe pulled down. That would be hard to determine whether it 
just naturally came down, or whether they had to use some 
labor. 
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Q .. Is this quantity of coal your best judgment of the amount 
of coal that should ha:ve been moved from yeur experience 
as an engineer in mining! 
.l\.. .Yes, sir. 
Q. I want to ask you this. What about the size of the 
pillars left in there to hold up that top a:nd keep it from 
falling, was there sufficient pillars left in there to keep it from 
fallingf 
A. Well, now the fact is it had not fallen when I wa~ in 
there. As to whether the top is going to continue to remain I 
don't know. 
~ Q .. What is the size of .the pillars Y f'/ ·, A. I think these pillars will hold up the top, no more terri-
'. tory than has been driven there. · 
The Court:. You think they are sufficient! 
.A. Yes, sir, I think so under this particular condition. 
Q. Do you know, or does that depend to any extent upon the 
coverage that is over iU 
A. More on the amount of coal Hlat had been taken out .. 
Instead of two places if there had been a number of places 
the pillars would have had more strain on them. 
page 6 ~ Q. Does it require more pillars when it is a short 
distance up. to the top, or where you are under the 
main point of the mountain. 
A. That depends 011 whether the rock is broken up, or not .. 
Q. Did you observe whether. this space was under that 
hollow where the branch went clown? 
A. I didn't notice the top particulal'ly whether it cros-sed'. 
under the branch or not. 
Q. Do you recall at all how much height is ·has from the 
pla(}e mined up to the surface? 
A. I would have to guess at that. 
We object to that. 
A. It wasn't measured, 
Q. Did you observe the condition of the roof as to whether 
it was solid rock or slate, or what it wast 
A. What do you mean by solid? 
Q. What I am getting at is whether it was firm rocrk, which 
is not shelling off. Just a layman's expression of whether it 
was a good top or not a good top. · 
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A. I think it was a fair top. 
Q. Did you make any observation as to the quality of timber-· 
ing which bad been used in there? 
A. No. 
Q. Who employed you to go there and run that line? 
A. Stallard Bostic. 
Q. Had you been there and done any surveying 
page 7 ~ before that for ·whited 1 
A. Yes, sir. 
Q. What did he have you survey for him? 
A. He had me survey his line to determine whether he was 
getting over on the Swords Creek Mining Corporation prop ~,;,....;· .. ,.,,N"'llll!I. 
erty, that is where he was in relation to this property. 
Q. Did be ask you to locate the division line between him 
and the Bostics? 
A. No. 
Q. Did you give him any information as to what you thought 
about the division line between him and Bostics? 
A. No. 
Q. I would like for you to take that map and point out to tbe 
jury the location of the Swords Creek line, which is Swords 
Creek and which is Bostics? 
A. This is the Swords Creek line. (indicating on the map) 
Q. How about over here? 
A. That is Swords Creek line. 
Q. As I understand you the North and East line was Swords 
Creek property¥ 
A. That is right. -
Q. And you followed this survey through in there to th.e 
point you have indicated on the map? 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Duff: 
Q. Mr. Patrick, the way it is there now, is there 
page 8 ~ any reason why l\frs. Bostic cannot mine any of her 
coal that she wants to? 
A. There should not be any trouble in mining it. 
Q. Would the mining that has been done there interfere 
with her mining the .remainder of the coal Y 
A. This would be a little difficult place to get to unless she 
would come across and build this out as a pillar. There would 
be about 5 ft. to the South of this line-
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Q. So that it would not interfere at all to get to the re-
mainder of it t · 
A. That is rig·h t. 
Q. I believe the way it started Mr. ·whited employed you to 
run this line between him and Swords Creek t · 
A. Yes, sir. 
Q. And you ran this line down here? 
A. This portion of the line from this point to this point 
here was from a previous survey. 
Q. You had to have th~ distances in this line Y 
A. It had been run before. 
~\ Q. But you had to have th3:tt 
J': · A. Yes. 
I' Q. Then you started in the drift mouth and you went back 
to hereY 
A. That is right. 
Q. At the time you did the surveying- for Mr. Whited, how 
far in here had he· mined. Had he mined past the Bostic line f 
A. Yes, he had gone to about this point here. (Indicating) 
pag·e 9 ~ · The Court: About what distance would that be 
over on Bostic 1 
A. About 65 feet. 
Q~ Could you tell when you had run this line and this line 
whether he lie was over OIL Bostic? 
A. No. 
·Q. And you didn't tell him he was over U1ere Y 
A. No .. 
Q. You did tell him he wasn't over on Swords Creek? 
A. I don't think I did at that time. 
Q. Now Mr. Patrick, I want you to explain this line going 
down here between these two points-looks like the first sta-
tion is about some 25 or 30 feet from this line? 
A. That is right. 
Q. Would that necessarily pull this back that much distance 
from up here t 
A. No. He made no effort to get on this line when he 
started. 
Q. In order to tell you where you are up here would you 
have to start your survey on that line f 
A. The survey was started from this station right here-
Station #94. 
Q. What is that on Y 
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A. That is the survey made up this er.eek, to located these 
two corners .. 
Q. I don't see any line connecting this first :station inside 
the mine with the outside boundary line! 
The Court.: Are you questioning the accuracy 
:page 10 ~ of the map 1 
l\ir. Duff: I just want to find out the facts. I 
want to und(;lr&tand it. 
A. Right here at my thumb is station 94 7. From station 
~47 on the original notes I went to station #1, which is marked~ 
right here, and which is the first point in the drift mouth., an~ ··1 
:there is a line connecting from that point there. This is a :j 
random survey line run between these two points, and from \ 
±hat survey is the basis of this whole thing. · ': 
Q. And there is no distance between these points j 1 
A. 46 feet. 
Q. It is not shown on the map 1 
A. Yes, there is a line right there, and there is a distance 
:and a course running there. 
Q. Now, you say you didn't nmke al).y estimate on this coal 
until until after you surveyed thi:s line? 
A. No, sir. 
Q. And then how much mining had been done in the mean-
i:ime? 
A. Maybe I can get some exact figures on tha,t from ni.y 
notes, I don't know. From Station #11 it had gone 72 feet to 
fhe face the first time I was in there. That much mining· was 
,done, about 70 feet more. 
Q. Wh~t about this portion? 
A. This opening was made right here, and later this was 
·cut through here. I didn't go in that side the first time I 
was in there. I don't know how much was done at the time 
I was in there first. . . 
·Q. So far as you know there had been a comparatively 
·small amount of coal taken out from the time you were there 
first until the last time 1 
])age 11 } A. It would not have been more than one-fourth 
of the entire tonnage. From one-fifth to one:-fo-urth, 
I guess. 
Q. I believe you say as far as you could tell the place had 
been mined in a proper manner, under all the circumstances? 
. A. Yes, under all the circumstances as good as the average 
mining operation. . 
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Q. That would be about like the way they were- mining over 
on Mrs. Bostic Y 
A. In these small truck mines it was the method use~ 
The Court: It was about the usual way t 
A. Ye~, sir .. 
Q. You have never been in Mrs. Bostic 's mine, have you f 
A. No. 
· Q. She has never had you to make a map of her mine Y 
A. No. 
· Q. Now, isn't it a fact that most of these truck mines go 
in and mine· along, and get the coal where they find it Y 
• • C • 
A. Most of these truck mines do not employ an engineer. 
They just open up and mine by instinct. 
page 12 ~ Q. You were talking about your estimate of 81()1 
tons. You do not mean to tell the jury that there 
is 810 tons of salable coal come out of that place Y 
A. What I meant to say is that there is 810 ton in the area 
I mentioned. Whether it was sold or not, I don't know. 
Q. What you mean is that if it had all been good coal there 
would have been 810 ton of it! · 
A. Yes, sir. 
Q. It could have been as much as 50% slack,. etcf 1 
A. Yes, sir. I 
Q. So your estimate of 810 ton of coal is conditioned on the. · 1 
fact that there might be no more than 405 tons, if there could 
be as much as 50% slack Y 
A. Slack coal is merchantable coal. 
Q. Any roll you took out, you a.re not considering that as 
coal? 
A. No. 
Q. If there should be 50% slack coal, and other material,. 
that would bring the tonnage down. to 405 tons of salable coal Y 
Is it not also true up there in Swords Creek where different 
people lease coal lands that they pay royalty on the basis of 
the coal that passes over the scales Y 
• • • 
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page 13 ~ Q. You don't know whether Swords Creek Mining 
Company get paid for all the coal, or just what goe'S 
over the scales ¥ 
A. I have nothing to qo with selling coal at all. 
Q. Mr. Patrick, since you went in there at the time you pre-
pared this map, have you ever been back in there since? 
A. No, sir. 
Q. Mr. Bostic and Mr. Griffith have not requested you to go 
back and see if there has been any more mining done? 
A. They have not requested me to. 
RE-EXAMINATION. 
Q. When you state you had not been requested, that meant 
that J.B. Whited and his attorney had not asked you either? 
A. No one has asked me. 
Q. On cross examination I believe you stated Mr. Bostic 
could drive across through the roll over here and slab off a 
part and cut this other coal up next to the line¥ 
A. Yes. 
Q. Wouldn't it depend on the width of that roll in there that 
she would have to drive through, wouldn't that determine 
whether she could do that and make any money at all V 
A. Well, that would be the determining factor ·on any por-
tion of it. There is a very small area rig·ht here between the 
lease line. 
Q. And that would depend on whether there was sufficient 
timber to hold the rooff 
A. Yes. 
Q. And, of course you don't know how much 
page 14 ~ further that roll extends, there has been no mining 
in there, no way of telling? 
A. No. 
Q. You were also asked by Mr. Duff if there was anyone who 
could tell where they were in mining down there. Is it a fact 
he could tell, just as you did, by running that line, whether 
he was mining over on some body else¥ 
A. Yes. 
Q. All he would have bad to do would be to run a· division 
line? 
A. Yes, sir. 
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Q. He could have found that out, just as well as Mrs. 
Bostic found it ouU 
A. Could have. 
The Court: A survey would have revealed iU 
A. Yes. 
Q. I don't know whether you know in a general way whether 
a miner who starts to enter a mine without a survey can from 
the use of his natural senses can get a reasonable idea as to 
where he is, or whether he bas to have a survey to do it? 
A. It is possible to determine that you are driving to the 
rig·ht or left, but it would be hard to tell how much he has 
driven. 
Q. I will ask you whether this line of Mr. Whited was driv-
ing in the general direction of Mrs. Bostic's line? 
A. There would probably be small portions that might not 
have touched Mrs. Bostic. 
Q. But the general direction of that line, I will 
pag·e 15 ~ ask you whether that general direction is going in 
the direction of the Bostic 's property. 
A. Yes, a straight line through there would. 
Q. That is generally a Westerly direction that he had driven 
his heading·? 
A. Yes. 
Q. And if I understand you correctly the Swords Creek 
Mining Company's property was North and East above this 
line? 
A. That is right. 
Q. This line here, if it had continued straight on would it 
have missed the Bostic property! 
A. You could pick out individu_al lines that if they had 
continued straight on would have missed the Bostic prop-
erty. 
Q. And there are various places along here where it had 
been minedV 
A. There is another place along· here. I didn't go into it. 
Q. You made this survey over here? 
A. I entered this wav. 
Q. And there have been other places like that V 
A. Yes. As to whether or not he made this turn I didn't 
pay any attention. Mig·ht have been bad top, might have been 
a roll, I just don't know. .. 
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RE-EXAMINATION .. 
:By Mr. Griffith: 
Q. I will get you to state wbether or not in addition. to the 
heading· there was .an ·air course? 
page 16 } A. Yes. 
Q.. Where w.as that located with reference to the 
.heading! 
A. North. 
Q. How far North was iU · 
A. I didn't go into tha.t air course. It would have been a 
variable distance, maybe from 10 feet to 50 or 60 feet. .. ~ 
RE-CROSS EXAMINATION. 
J3y Mr. Duff: 
Q. How high was the air course 2 
A. I didn't measure it. 
Witness stands aside. 
Adjourned for lunch. 
The Witness 
HOBART BOSTIC, 
heing first duly sworn testified as. follows : 
DIRECT EXAMINATION . 
.Bv Mr. Griffith : 
··Q. Mr. Bostic, how old are you f. 
A. 44. 
Q. Where do you live! 
A. Swprds Creek. · 
Q. Are you any relation to Mrs. B-ostic over here,. or to 
r:O 'Dell, the plaintiff? · 
A. O'Dell is my half brother, and she is my step mother. 
Q. Do you know J. B. Whit~dY 
-page 17} A. Yes, sir. 
Q. How long have you Imown him? 
A. Ever since we were boys. 
Q. Ever work for him any Y 
A. Yes, sir. 
Q. Ever work for him in this block of coal bordering on 
your step-mother's property I 
e 
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A. Y e·s, sir. 
Q. How much did you work in there for him t 
A. I couldn't state the days. 
Q. About how longt· 
A. I would say around six months. 
Q. How long did he mine in that boundary to your knowI-
edgeT 
A. I ca:n't state that, because he was operating there before 
I went to work for him. 
·Q. Can't yon give any idea Y 
A. No, I can't. He had been mining· a good while before I 
went there. 
Q. I will ask you to state whether or not he asked you to go, 
in with him and. buddy with him, to mine that property before 
Ree·dy went to mining? 
A. Yes, sir .. 
Q. Tell the jury what was said between you and him about 
you going in, or not going in Y · 
A. Yon want me to give the conversation¥ 
Q. Yes, sir. 
Mr. Duff: If the Court please, I object to that question and 
any answer thereto. It has nothing to do with this 
page 18 ~ case. 
The Court:- I do not see the relevancy of it. 
Mr. Duff: I object to him making any statement in front 
of the jury.. I want the jury to go out. 
Let the jury go. 
Q. Tell what that conversation was f 
A. Well, me and Mr. Whited had a conversation, and he 
asked me to go in with him to mine this.coal, and I said I am 
just a little afraid to go in with you on this becanse I am 
·afraid we will get over on my step-mothers property, and he 
said '' do you think I am pretty close to the line,'' and I said 
I don't kriow, you have two ways to go, of course, and he 
said if you will buddy with me I will be responsible for any-
thing that happens. · 
The Court : He didn't say he was or was not over on her 
line. · 
A. No.· 
Q. And you didn 1t know where the line was Y 
A. No, sir, I couldn't say that 800 feet under the ground .. 
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Q. Was anything· said between you and him about who would 
be responsible for the damages? 
A. He said he would be responsible. 
page 19 ~ Q. Did you then refuse to go in with him Y 
A. I told him I would go in with him. 
Q. Was that before Reedy went in? · 
A. Yes, sir. 
Q. Was that before any map was madeY 
A. Yes, sir. 
. Mr. Gri~th: I want to offer this to the jury, because I think~.,.,·./i· ... ........... .1t shows disregard of other people's property. ,.,,.,, ...... \ 
Mr. Duff: Then why didn.'t you go in with him Y , - ":: 
ii 
A. He took Reedy in with him. 
·By Mr. Duff: 
Q. Then you didn't refuse to go in with him Y 
A. No, sir. 
Q. You are right experienced in mining yourself? 
A. Yes, sir. 
Q. And you couldn't tell whether you were on Swords Creek 
property, or where you wereY 
A. No. 
Q. ];:>id Rome tell you to bear right-handed to keep off your 
mother's property. 
A. Not as I remember of. There was just one channel of 
coal up there. 
·Q. There was nothing to indicate there that he thought he 
was on your mother's property;! 
A. No, he didn't say he was. I told him I was afraid he 
was getting close. 
Q. Your mother didn't have any survey of her 
page 20 l mine? 
A. No, sir. 
Q. She might be over on Mr. Whited now? 
A. I don't know nothing about that. 
Q. There is no way to tell whether she is or not 7 
A. No, they would have to have a map. 
"\Ve object to that testimony, it has nothing to do with the: 
case. 
Q. I believe you said you didn't know where the.lines were 7 
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Q. How long was this conversation had between you and 
Mr. Whited before this? . 
A. I couldn't state just the date it was. 
Q. Do you know about how long! 
A. Just guessing at it I would say about something like a 
couple of months. 
The Court: Objection sustained. 
:M:r. Griffith: Counsel excepts to the ruling of the Court, 
and calls attention to the fact that :according to this evidence 
the defendant expressed his willingness and intention to do 
~xactly what he did do with the other defendant, Reedy, to 
drive and continue to drive the entries of his min~ and accept 
the responsibility of ~amages instead of using any degree 
of care to determine the location of the division line. 
Plaintiff, by counsel moves the court to permit this evidence 
to go to the jury, which motion is objected to, and the objection 
is sustained. 
page 21 ~ To which ruling of the Court plaintiff by coun-
sel excepts for all of the reasons given above. 
Let the jury come. 
·witness stands aside. 
The Witness 
CLIVE VARNEY, 
being first duly sworn, testified as follows~ 
DIRECT EXAMINATION. 
By Mr. Griffith: . 
Q. Your name is Clive Varney? 
A. Yes, sir. 
Q. What relation are you to Mrs. Bostic? 
A. She is my mother. 
Q. How much experience have you had in mining y 
A. I guess about 10 or 12 years. 
Q. Are you acquainted with J.B. "'\iVhited over here? 
A. Yes, sir. 
Q. Do you know where your mother and half brother's land 
is up on Swords Creek, which is involved in this case t 
A. Yes, sir. 
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Q. I will get you to st-ate whether or not you ever went to 
l\fr. Reedy or Mr. Whited for your mother to make a request 
that they make a survey :of this mine up there t 
A. Yes, sir. 
Q. ·when was it you first went to them and asked them to 
locate the line. How long- before they finally quit V 
.A. Before my step dad di~d, he told me to tell them to be 
,careful-
page 22 } Mr. Duff: I obJeet 1l> that. 
Q. ,vhat did you tell them? ~ 
A. I told Rome just ·what he 'Said-that he wouldJi~. ;Pl'' ''\~ 
them to run the line and not cross the holler.. · ; 
Q. "\Vha t did Rome say to you t : .
.A. Said he was going to run it. 
Q. Did you ask him more than once, or ju~t once t 
A. More than once. 
Q. ·when was that with reference to the time Mr. Reedy was 
mining there? 
A. The first time was a good while before Mr. Reedy started, 
:and when Reedy started I explained to him the way the line 
run. 
Q. What did they say when you told them the way the line 
:ran¥ 
.A. Said he would try to watch and not cross the line. · 
Q. Now, did you g'O back in the mines after this map was 
made with a view to determining whether or not there was 
:any further mining done on your mother's and half brother's 
place, after this map and ·survey was made 7 
A. Yes, sir. 
Q. Who went with you f 
A. Victor Perkins. 
Q. I will get you to tell the jury whether or not there was 
:any further mining, and if so how much further Y 
A. Yes, sir, they had mined some more-we measured from 
the last spad and there was 73 feet more. 
Q. If I understand you there had been 73 feet 
1>age 23 } more mined? 
A. There was 73 feet from the last spad to the 
face. 
Q. Do you remember wheth~r they continued to mine and 
bring coal out of there after this map was made Y 
.A. Yes, sir .. 
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Q. How long did they mine in that mine and bring coal out 
of there after Mr. Patrick made this survey? 
A. Roy told us they we:nt back and cleaned up what they 
bad shot down, and they bad mined some mot'e where they 
thought would not be over the line. 
Q. According to this map there is two working places on 
your mother's side. Which one of these places was it he said 
he went back and worked in? 
A. He said they cleaned this one up, and he didn't think 
that one was over. 
Q. Now, you a·re familiar with that mine. You have been 
in there more than once Y 
·· · A. Two or three times. 
Q. Tell the jm~y how that water drains, whether .it drains 
back to the North East, or whether it is possible to come up 
here and drain through that and come back down. Explain to 
the jury* 
A. It drains back this way. (Indicating} 
Q. In other words, the water drains towards the facet 
A. Yes, sir. 
Q. If they had to drive through here, would it drain against 
the coal, or would it drain offt . 
A. If there were any water gathered in you would have 
to pump it out. 
page 24 ~ Q. I will g·et you to tell the jury whether or not 
that would make the mining more expensive! 
• • • 
.. 
Q. I will get you to state further to the jury whether or not 
there is any other way that you could mine that coal over 
near the division line except by driving through to the West 
and back over in the direction of the Whited land. Is there 
any other way it could be mined by Mrs. Bostic, except that7' 
A. I don't know about that. Anyone might cut across there 
if it didn't fall in, but it would be awful wide. 
Q. What is the condition of the roof where they left that 
wide area with no pillars in there? 
The Court : Describe the roof. 
A. The roof is pretty bad my way of looking at it. It is · 
awful heavy. 
i I 
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Q. Tell the Court whether or not it would be more expensive 
to mine the remaining coal than it would have been if they 
had not mined the way they did T 
A. I guess it would. You have to have more 
page 25 r steel, and all such as that, and maybe a pump. 
Q. Do you lmow what coal was selling for at the 
mine when this mining was done up there by Mr. Whited? 
A. I was selling screened coal for $6.00 per ton. 
CROSS· EXAMINATION. 
ByQ~{v~a~~~u were selling a~ $6.00 was just the salable. coa~  
and did not include mine run Y ; 
A. We run it over an inch screen. 
Q. And you didn't pay royalty on anything except what 
went over the scales Y 
A. No, sir. 
Q. That is the custom up there, is it not? 
A. We don't pay royalty except on what goes over the 
scales. 
Q. Now, Mr. Varney, you sent in there with Victor ·Perkins 
to look the situation over after Mr. Patrick did the surveying? 
A. Yes, sir. 
Q. You have ·not been in there before that Y 
A. No, sir, not for a while. 
Q. How long bad it been Y 
A. I guess it had been a pretty good while. Mr. Whited 
had asked me to go in there once to see if I thought he was 
across the hollow. 
Q. You went in there once at Mr. Whited's request¥ 
A. Yes, sir. He wanted me to go in there and 
page 26 ~ look around and see what I thought about it, 
whether be was close the lin,e. 
Q. And you didn't think he was over at that time? 
A. No, sir, not at that time. 
Q. And you bad had from 10 to 12 years experience mining? 
A. Yes, sir. 
Q. When Mr. Whited ask you to go in and give your opinion 
that didn't indicate that he was trying to steal your mother's 
coal, did it? . 
A. No, sir, I just told him what I thought. 
Q. Answer my question. I asked you if his requesting you 
to go in there and see what you thought about it indicated that 
. he was trying to steal your mother's coal T 
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A. I don't know about that. 
Q. You do know, don't you? 
Q. And that was sometime before Roy came, wasn't it! 
A. Yes, sir. 
Q. And you had not been in there since Rome asked you to 
see what you thought about it until Mr. Patrick made his sur-
vey! 
A. No, sir. 
Q. And when you were there the last time they had quit 
mining? 
A. Yes, sir. 
Q. They stopped mining as sopn as this map was made? 
, A. __ They run some more coal out after the surveying was 
done. · 
Q. Roy Reedy told you they bad taken out what they had 
shot down, didn't he? 
A. He said they took out what they had shot; and 
page 27 ~ this little right hand place where he said they 
worked a little, that they didn't think it was over. 
Q. It couldn'thave been but a small quantity? 
A. I don't know. 
Q. And they had to do that in order to get their steel out? 
A. I don't see why. 
Q. You can't say that they took any at all out after that? 
A. They had gone 73 feet from this spad here. 
Q. You don't mean to tell the jury they mined 73 feet after 
that map was made? 
A. 73 feet in all from the last spad to the face. 
Q. Did you wo.rk iri that mine some after Reedy quit? 
A. Yes, I worked a few days for Charles Compton on his 
part. 
Q. You did work in there some Y 
A. Yes. 
Q. In fact, you and some of your folks tried to lease the . 
whole tract f roi:n Compton and Whited? 
A. No, sir. 
Q. You didn't go to Charles and try to lease it? 
A. No, sir. 
Q. Didn't you try to get a two year lease T 
A. He wanted me to work it, and I told him I would not do 
it except to lease. 
Q. You wanted it all? 
A. I just wanted Compton's part. 
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'Q. You wel'~ talking· about requesting Whited and Reedy to 
have a survey made. They didn't own this over here, did 
±hey? 
Q. They would not have had to run the line, the branch is 
the line. . 
page 28 } Q. You couldn't go .down here and run a line to 
tell whether you were over or not, could you f 
A. Not unless you run it on top of the ground. 
Q. You couldn't run it on top of the ground and follow the 
line, could you Y .,,.-- · 
A. I imagine a good Engineer coul~ 
Q. vVhy didn't you run this line yourself 7 ~ 
A. '\Ve did run it ourselves. . . </'· ·;1  
Q. You did finally, but you didn't until after Rome. ha1f riin .iJ 
:this line of his and made a survey. ) 
A. It was all supposed to be made at the same time. ·: 
Q. You say you had been requesting it for two or three 
years, why didn't you g·o on and run the line then 7 
A. vV.e just kept putting it off, and :figuring they would run 
it. 
Q. Mr .. :Varney, how mnch land does your mother control 
,over here? 
A. Around 90 or 100 acres. 
Q. Where is the drift mouth to your mine 7 
A. Right back o~er here. (indicating) 
• • 
A. About this hollow, and comes on down this way .. 
Q. How far from this white line? 
page 29 } A. 200 or 300 feet. 
Q. Are you going in this direction? ( indicating 
<-0n map) 
A. No. 
Q. Do you own this land here 7 
A. Yes, sir, my mother does. 




A. No, sir. 
Q. Now, you are talking about water up there, isn't it a fact 
"that that mine is just as dry as a chip, and didn't it drain 
right down there al the time? 
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A. It drained back the wa.y the. mine was driving ... 
Q. And isn't this perfectly dry h.ere Y 
A. There is water runs out there. · 
• 1 
Q. Now if there had never been any coal mined' here, YOU! 
would still have the same difficulty getting your coal out 7 
A. It would drive up hill. You would have to come. around 
here· and come across this .. 
Q. Couldn't you cut right across here?. 
A. No, I don·'t think so. 
Q. There is a sand stone roll between your property an.di 
his, isn't there Y· 
··, page 30 ~ A. It shows up along there. 
Witness· stands. a~ide. 
The witness 
CLARENCE MILLER,. 
being- :fi1"st duly sworn, testified as follows~ 
DIRECT EXAMINATION. 
By l\fr. Griffith : 
Q. Mr. Miller, how old are you i' 
A. 40. 
Q. Where do you live f 
A. Swords Creek. 
Q. Do you-know J.B. Whited and Mr. Reedy,. the defend-
ants in this case? 
A. Yes, sir. 
Q. Do you know Mrs. Bostic and her son f 
A. Yes, sir. 
Q. Are you any relation to them? 
A. No, sir. 
Q. I will get you to state whether or not you heard Clive 
Varney makde any request of Roy Reedy and J. B. Whited 
to have a survey made of his mine, and be careful not to mine 
over on them T 
A. Yes, sir, I I1eard him ask. Mr. Whited, told him that he 
had better have that survey that he was over on Mrs. Bostic's· 
coal, and also Mr. Reedy, he told him also that Mr. 'Whited 
was already in on their coal and he had better watch what he 
was doing,, that he· had already been on him about having it 




page 31 r Q. How long was that before they got Mr. Pat-
rick to make the survey f 
A. It was a good while. 
Q. Can you give the jury some idea of how long·! 
A. A couple of months, maybe three. 
Q. Your judgment is that it was two or three months? 
A. Yes. 
Q. Did they continue to mine there on that property, and 
bring coal out after you heard1ftun ask Mr. Whited to have it 
surveyed? 
A. Yes, sir. It was a good bit before they had it surveyed. 
Q. How much experience have you had in mining· t- ~.... / 
A. Off and on for 20 years. · 
Q. Do you know what that grade of "'Widow Kennedy coal 
was selling for at the drift mouth 1 
A. It was selling f ot $6.00 per ton. It was selling for that 
anywhere. 
CROSS EXAMINATION. 
By Mr. Duff: 
Q. You bad a sign up there saying they ·were selling it for 
$5.00 per ton? 
A. Not at this particular time there was no sign on the 
tipple. 
Q. You were just a hand working there f 
A. I was working for so much per day. 
Q. And you kept books f 
A. No, I clidn 't keep no books. 
page 32 r Q. YOU kept particular account of when you were 
selling coal for $5.00 and when it was selling for 
$6.00 per ton 1 
A. We sold it practically all for $6.00 per ton. 
Q. Did you ever see that $5.00 sig11? 
A. Yes, it was on there. 
Q. Well, whether it was $5.00 or $6.00 you just got pay 
for what went over the scales? 
A. vVhen you sell it it practically all went over the scales. 
Q. You didn't sell everything that came out of that mine, 
did you¥ 
A. Yes, you sell it all. 
Q. At $6.00 per ton? 
A. What we sold it at. 
Q. You differ from Mr. Varney then, don't you? 
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Mr. Griffith: I object. 
A. In other words, it passed over the screen and this coal 
that went under, all that went under he got it in his truck 
and took it out. 
Q. Now, you didn't hang around his place all the time, 
did you! 
A. It was so close there you couldn't help but see what was 
going on. 
Q. And you don't mind telling· it? 
A. No, sir. . 
Q. When was it you heard this conversation about having it 
surveyed? 
page 33 ~ A. Two or three months before they had it sur-
veyed. I heard it more than once. 
Q. What did he tell him? 
A. That he had better have 'it surveyed. 
Q. Was that the time Varney went in the mine? 
A. I don't know when he went in. I probably wasn't there 
at that time. I am just telling what I saw. 
Q. You heard him tell him thaU 
A. Yes, sir. 
Q. And he did have it surveyed, didn't he? 
A. I don't know. 
Q. Didn't Mr. Whited run a line up there Y 
A. Mr. Bostic and some of them did that I think. 
Q. Suppose you stick to what you know. 
Q. You didn't hear Mr. Patrick state that Mr. Whited came 
up and got him to run this line Y 
A. No. 
RE-EXAMINATION. 
By Mr. Griffith: 
Q. I want you to tell the jury whether or not all the coal 
that came ·out of that mine was removed by Mr. Whited. 
A. He backed his truck in and got it all that didn't go over 
the screen. 
The Court: Do you know what the price of that kind of 
coal wasY 
A. No, sir. 
Q. Do you know whether he sold it all or noU 
A. I do not. 
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page 34} 
Victor Pe.rkins. 
The Court: You don't know .. 
A. No_, sir .. 
Q. You don't know whether he got anything for that coal 
that he took .away that went under the screen? 
A. I would not want to work unless I collected a little 
money. 
Q. W o.uld yon mind answering the question. Do you know 
whether he got anything for it or noU · . 
A. I said he took it away. 
Q. Now, isn't it :a fact that he ·had to move it out of the 
WA. t~:~t::rt~:'t:;~~ ~? fu~~m.He .taken it out c:~, . ' A~ 
·witness stands aside. 
'The witness 
VICTOR PERKINS, 
heing first duly sworn testified as follows.: 
DIRECT EXAMINATION. 
:By Mr. Griffith: 
Q. Is your name VictGr Perkins? 
A. Yes, sir .. 
Q. Where do you live! 
A. Swords Creek. 
. . '.'.\ j 
Q. Do you know Rome Whit.ed, Mr. Reedy and Mrs. Bostic Y 
A·. Yes, sir. 
Q. Did you go in that mine up there with Mr. Patrick who 
·made the survey, and go in with Mr. Varney and make any 
·measurements T 
A. Yes, sir. 
page 35 } Q. I will get you to tell that jury whether or 
not Mr. Whited and Mr. Reedy continued to mine 
:after that survey was made? 
A. They brought it out of there. 
Q. How long· did they continue to mine 1 
A. I don't know just how long. 
Q. Your best judgment 7 
A. Well they brought coal on out of there, but I don't know 
where it was coming from. 
Q. When did you and Mr. Varney go back in there to make 
the measurements f 
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.A. Just after it was surveyed .. 
Q. How long afterY 
.A. I don't know just how long. A wee'k or maybe two 
weeks. 
Q. Did you make any measurements to determine· whether 
there bad been any mining done! 
.A. Yes,. sir. 
Q. vV as t:qere anything in there· to show the extent of the 
survey! 
.A. The spads were up. 
Q. How far had the mine bee ii driven beyond these spads: 
or markers f. · 
'-&.-It-was 73 ft. from the last spad .. 
Q .. 'Wllat was· the condition with reference· to the right side,., 
had it been driven any Y 
A. It was driven on a right smart piece. 
Q. Did you measure it? 
page_ 36 ~ A. Yes, the dght place was· the one that was 73; 
feet. 
Q. The one on tlle left side, do you remember how far that 
was driven? 
A. No. 
Q. Did yon hear any statement made by Reedy or J. B .. 
Whited with reference to being over the line 1 
A. VI ell, when I first started Varney told me to tell Reedy 
to make sure not to get across the line,. but I never told him 
and Reedy come in and said Clive told him. 
Q. "\"\That did Reedy say about it Y 
A. Said he didn't think he was getting over. . 
Q. Do you know what that kind of coal was selling for at 
the drift month at that time! 
A. Yes, sit. 
Q. Howmuchf 
A. $6.00 per ton. 
CROSS EXAMINATION. 
By Mr. Duff: . 
Q. Mr. Perkins, had you ever been in that mine before you: 
went in after the survey was made f 
A. I worked there until a little while before that. 
Q. Do you remember whetl1er they bad gotten over the line 
any while yon were working there 6l 
A. I don't know. 
Q. Don't you have any o·pin:ion about it f 
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A. Not only we hit some pretty bad top, and 
page 37 ~ Reedy said it would probably get better when we 
got over out of the hollow. 
Q. You don't know where they had mined to when Mr. 
Pa trick went in to make the survey Y 
A. No. 
Q. Mr. Griffith was asking you about them mining there 
after the survey was made Y 
A. I said they brought it out of the mine, I didn't see what 
place. 
The Court: You don't know whether it was off the plain- Lf'0):.>·i,:c:c'<Ja. 
tiff's land or not? 
A. No, sir. 
·witness stands aside. 
The witness 
MH,S. DIDENA BOSTIC, 
being first duly sworn testified as follows : 
DIRECT EXAMINATION. 
By Mr. Griffith: 
Q. Mrs. Bostic, you and your son are plaintiffs in this suitf 
A. Yes, sir. · 
Q. Did you give your permission to these defendants, or to 
either one of them, to mine in five feet of your division line 1 
A. No, sir. 
Q. How far did you live from where they were operating· 
that mine? 
page 38 } A. I guess about one-half mile. 
Q. Are you leasing any of your coal to anyone 
else now? 
A. No, sir, nobody but Clive Varney and Bostics. 
Q. What royalty is he paying you? 
A. They told me they would give me .50c per ton, but I let 
them work on awhile for .25c per ton, but they are going to 
give me more. 
Q. Your contract was for .50c per ton Y 
A. Yes, sir. 
The Court: But they aro only paying .25c per ton T 
A. Yes, sir. 
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Q. Do you know what royalty ·whited and Compton charged 
for their coal i 
A. No, sir, I don't. 
CROSS EXAMINATION. 
By Mr. Duff: 
Q. At the time these people cut over on you, you were 
getting .25c per ton! 
A. Yes, sir. 
Q. And are still getting thaU 
~ .~:-f!a' ~~t is what you have been getting for the last 
\ 7 yearsY . 
A. Yes, sir. 
Witness stands aside. 
Plaintiff rests. 
page 39 ~ And thereupon the Defendant, to maintain the 




being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
Bv Mr. Duff: 
·Q. Mrs. Compton, I believe you are the wife of Mr. Charles 
Compton? 
A. Yes, sir. 
Q. And I believe you and Mr. Compton are in the coal 
business, or have been Y 
A. He is, I have not had too much to do with it. 
Q. You did a good deal of his bookkeeping? 
A. Yes, sir. 
Q. I believe your husband owns a one-half interest in the 
mine we have been talking about f 
A. Yes, sir. 
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Q. Do you remember when Rome and Roy Reedy were op-
~rating that mine! 
A. Yes, sir. 
Q. I believe your husband owned a one-half interest in iU 
.A. Yes, sir. 
Q. And he had a contract whereby he got a royalty on all 
they mined! 
A. On what they mined off of him, on his part. 
Q .. Do youJmQw how much coal was mined on Mrs. Bostic 's 
side! 
page 40 } A. No, sir, I do not. 
Q. Do you have an account of the royalty .. p. a· ..1·· d to~ ... <''"',.,,<:....,:.,, ... 
your husband! .. ,<.,,· ·\ 
A. I have a statement of what Reedy and Rome paifi:ifu. 1 
. . . ' -~ 
• • 
Q. How much was it? 
A. They run 369 ton at .50G per ton. 
Q. Is that coal that was supposed to have come off of Mrs. 
Bostic¥ 
Mr. Griffith: I object to him testifying without being 
:sworn. 
Q. Was that all the royalty that was paid you? 
A. Yes, sir, that is all the royalty Rome and Reedy paid. 
Q. Did anybody pay you any after that? 
A. No. April 7th was the last royalty that was ·paid. 
Q. State whether or not they paid you royalty on 810 ton of 
ceoal Y 
A. No, sir, they paid nie on 369 ton, starting Feby. 23rd. 
Q. If it developed that any of that coal came off 
page 41 } of Mrs. Bostic, are you willing to return the roy-
alty? 
Mr. Griffith: I object to that. 
Sustained. 
A. It was Charles' money. I told Mr. Whited that we only 
leased him our coal, that we didn't lease him Bostic's coal. 
That was the last royalty I collected. 
· Q. That was after the survey was made 7 
A. Just before. 
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Q. After they got in this controversy didn't Mr. Whited go 
to your husband and request him to turn over that royalty 
to Mrs. BosticY 
A. No, sir,. be did not .. 
CROSS EXAMINATION .. 
By Mr. Griffith : 
Q .. Mrs. Compton, do you know, OT do you have any way of 
ascertaining· whether or not that is all the coal they mined 
from the property Oharles had that one\.half interest in 1 
'- A. No, sir. . 
Q, How did you arrive at this 369 ton, who. furniS'hed that 
toyo:af 
A. Mr. Reedy and Mr. Whited. 
Q. Ail that is is their statement made to you f 
A. They gave me the scale weights. I have them here~ 
Q. You have in your hand a paper, which looks: 
page 42 ~ to be a strip of adding machine paper, with just 
figures on it. Is that all they fmnished! you? 
A. No, they gave me a ticket of each truck load. of coal, and 
hei·e is the weight of each ticket. 
Q .. That covered from February 23 until April 7th? 
A. Yes, sir. February 23rd is the first they paid me. 
Q. Now, as I understood yon they were supposed to pay 
Charles Compton 50c per ton of what they mined np there? 
A. Yes·, sir, of what Rome and Charles owned. 
Q. Do you know what Rome· was supposed to get for one-
half interest f 
I obejct to that. 
A. Well he was· supposed to pay us .50c. I don't know what 
he got. 
Q. Do you know what that kind of coal sold for at the mines 1.' 
A. No, sir. 
The Court~ This coal was mined between February 23 and 
April 7thf 
A. Yes .. 
Q. Mrs. Compton, after April 7th didnrt they mine some 
other coal there Y 
A. I can't say. They were suppos·ed to mine some more .. 
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Q. That was at a different place Y 
A. Yes, sir. 
Witness stands aside. 
page 43 ~ The witness " 
CHARLES COMPTON, 
being first duly sworn testified _!L.s follows : 
89 
By Mr. Duff: We are- introducing Mr. Compton as an ad-
verse witness. .-... , ................. ""'" 
Mr. Griffith: I object to this. 
Overruled. 
Exception. 
By Mr. Duff: . 
Q. You are the same Charles Compton who owns a one-
half interest in this mine Y 
A. Yes, sir. _ 
Q. I believe you and Rome have operated that together 
some? 
A. Yes.· 
Q. And you have operated it some by yourself? 
A. Yes. 
Q. Did you pay him anything when you were operating it? 
A. Yes, sir, for every ton of it. 
Q. Do you remember When he and Roy Reedy were operat-
ing this mine? 
A. Yes, sir. . 
Q. I believe you were getting a royalty out of what they 
mined? 
A. Yes, sir. 
Q. How many tons did they pay you for? 
A. I don't know. 
Q. Did your wife keep a record of it? 
page 44 ~ A. Yes, sir. 
Q. You don't claim they mined any more than 
that, do you? 
A. No, sir. 
Q. You had no reason to think they were mining over on 
Mrs. Bostic, did you? 
A. I didn't ltnow that they did. 
Q. You had no reason to suspect they did 7 
A. No, sir. 
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Charles Compton. 
Q. In getting out that widow Kennedy coal, Charles, is 
there a good deal of waste to it or not Y . 
A. There is a difference in kinds of coal, the Widow Ken-
nedy coal, more of it is hard. 
Q. What would you say in this place up there where they 
were mining? ., 
A. I wasn't in there but once and they were in some pretty 
good coal at that time. 
Q. If there was a place where 810 ton had been removed, 
how much. of that would you say would run merchantable coal Y 
A. I don't know much about that. I was only in there 
once or twice, I don't know what it run. 
· Q .. vVould it run as much as 50% salable coal Y 
A. I don't know. 
CROSS EXAMINATION. 
By Mr. Griffith: 
· Q. How much royalty was Rome paid Y 
A. I paid him $54.00 for the first coal I operated, and then 
I let some other fellows have it. 
pag·e 45 ~ Q. How much did he get for his part when you 
let the other fellows have it Y 
A. $1.00 per ton. What I collected I split with him. 
Q. You mean you got $1.00 per ton royalty on that seam of 
coal? 
A. All of the coal we leased we got $1.00 per ton. 
Q. Did you make any profit on the workY 
A. No, what we had leased that was all we got. 
Q. I mean what you operated yourselves Y 
A. We made a little money. 
By Mr. Duff: 
Q. When you were leasing it to other people, you were 
furnishing the equipment too Y 
A. Yes, sir. 
Q. You had a tipple and everything? 
A. Yes, sir. 
Q. There is a good deal of difference in royalty charged 
when the equipment is all furnished, is there T 
A. That would make a difference. 
Q. What is the general custom up there about royalty on 
this widow Kennedy coal Y 
A. Never leased it for more than $1.00 per ton. 
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Charltes Compton. 
Q. What does Swords Creek Mining Company get f.or 
theirs? 
I object to that. It would depend on the entries, height of 
roof, etc. 
The Court:. Tell what is the general price for the same or 
:similar coal. 
Q. What is the general price up there in place for 
page 46 } the ·widow Kennedy co.al, what would be a fair 
royalty? 
.,A... Well, it would be plenty high .at $1.00 per ton. 
Q. Without any -equipment? 
A . .40c or .50c per ton. . "J, 
Q. I will ask you this question.-is it .a fact that .Swords 
Creek Mining Company owns more of the Widow Kennedy 
:seam than any other company up there Y 
A. Yes, sir .. 





J3y Mr. G,riffith.: 
Q. Mr. Compto~ is it not a fact that when the equipment 
and air courses are all in, that a man when he drives up to 
.:another boundary of land in a good face of coal, that the 
royalty should be much mor.e, and is it not where he makes his 
big money? 
A. Well, of course a man after he is fixed up could afford to 
pay more royalty. 
Q. Couldn't he .afford to pay a whole lot more I 
A. Yes, ·sir. 
RE-EXAMINATION. 
]3y Mr. Duff: 
• Q. If Mrs. Bostic wanted to mine this coal, the 
:page 47 } coal that was taken out, she would have had to 
come over here, .and away up here .to get it f 
A. Yes, sir. 
Witness stands aside. 
,.,,,,;,.(j 




being first duly sworn, testified as follows :-
DIRECT EXAJ\tIINATION .. 
By Mr. Duff: 
·Q. I believe yon a.re one ~f the defendants in this easer 
A. Yes, sir. 
Q. What is your occupation 1 . 
A. All my life I have mined. Was seci:ion boss. 
· ~.Q.·-·'W'IJ.ere did you work in the mines t 
A. Jewell Ridge for 22 years, and was cut off and that is 
when I went to work for Mr. "'Whited. I went to work for 
Mr. Whited the 8th of February and quit the last of March .. 
Q. I believe you are also a :Minister, Baptist l\finister, in 
your spare time °l 
A. Yes, sir. 
Q .. You have been sued here for $6,000.00 by Mrs. Bostic,. 
claiming that you and Rome ·whited practically stole 810 ton 
of her coal. I will ask you whether or not you had any inten-
tion of stealing her coaH 
A. No, sir, I did not. 
·Q. Just tell what you did f 
page 48 ~ A. Mr. Whited had run short of men, and he knew 
I had mining papers, so he asked. me to g·o in with 
him, said he would give me one-half of what we made to g()l 
in there and work which I did. Charles Compton was to 
get .50c per ton .on all the coal. So when the question came up 
Mr. "Whited was in there with me one time and he told me to 
bear a little right-Iianded, so as to stay in their own coal, and 
I did. So when tI1ey got the question up about the,map Mr .. 
Compton was up and I aslrnd him to go in with me and he 
did, and he told me to bear a little to the right, but to stay 
in good coal, so I did keep bearing to the right. Then Mr. 
Patrick went in and run his survey and it was three or four 
clays or a week before he got the sketch back. 
Q .. Did you do anymore mining on that property after you 
got the mapf 
A. No. 
Q. I mean on the Wbited property 1· 
A. Yes, we mined some on ·whited .. 
Q. Where did you g·et that coal I 
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A. We come down on the entry here ( indicating on the· 
map). The rest of the mining was done there. 
Q. How long did you operate after that°/ 
A. I would not say how long to a day. vYe did mine some. 
Q. Did you have any intention whatever of taking any of 
Mrs. Bostic ;s coal 1 
A. No, sir, I never even thought of getting on anybody's 
else's coal or taking it willfully, or anything of that kind. I 
didn't have no map, when I went in there. 
page 49 ~ Q. How much coal did you actually take out in· 
. alU 
A. It would be kindly hard to estimate unless you kept a 1/}(··1·}\···•!,@111. 
separate record. .- ~- ./ 
Q. Did you pay Chas. Compton royalty on the ~oal you 
mined that came off of Bostics 1 
A. vVe paid him royalty on all we mined. 
Q. Do you know how much it come to up until the time you 
quit! . 
A. No, I don't. 
Q. Mt. Reedy, you have had a good deal of experience in 
mining that type of coal, how much of that do you think would 
be salable coal 1 
A. I do not recall. I had in mind we had 386 ton of coal. 
Q. You all sold what went over the screen Y 
A. Yes, sir .. 
Q .. This whole entry here followed this sand stone roll, did 
it not, that is what it is sketched on the map! 
A. Yes. 
Q. They are in as good shape now as they were before this 
mining· was done about getting this coal outt 
A. Yes, sir, all of this is sand stone. 
Q. Of course if they could come down over Whited or Comp-
ton they could get to it 1 . 
A. Yes, sir, or Swords Creek Mining Company. 
CROSS EXAMINATION. 
By Mr. Griffith: 
Q. If I understand you that coal on above, if they cut that 
. in between that sand stone roll they have either got 
· page 50 ~ to drive through that sand sto·ne or get permission 
from Whited & Compton? 
A. Yes, sir. 
Q. You don't mean to tell the jury that you paid Charles 
Compton royalty on coal that wasn't sold, do you¥ 
'· 
j' ( 
94 Supreme Court of Appeals of Virginia 
Roy Reedy. 
A. No, sir. 
Q. What you turned in to her was what went over the 
scales? 
.lL Yes, sir. 
Q. What became of the slack? 
A. About all the coal that went under this screen the branch 
washed it out. 
Q. Did Rome have a truck there that he dumped these 
screenings in Y 
A. No, sir. _ 
Q. Didn't he keep a truck under there Y 
A. No, sir. . 
Q!. You didn't have any slack pile there Y 
A. Sometime there would be a little. 
Q. Was there any piled up there when you got through Y 
A. No, sir. . 
Q. You have testified in this case before Y 
A. Yes, sir. 
Q. Did you testify before that Charles Compton told you 
'' If I would go in there and straighten that place up he would 
not collect any royalty the first week''? 
A. I was not talking about that place, I was talking about 
some air courses. -
Q. You only worked from February to April Y 
A. Yes, sir. 
page 51 ~ Q. How far did you drive the heading·~/ 
A. Definitely I would not say. But according to 
the Engineer one was 24 feet and one approximately 37 feet. 
Q. Where were you driving any rooms except back where 
they were mining¥ 
A. We drove some air ways back through here (indicating) 
followed this up through here. There had not been any air 
courses for a good ways. vV e came back in this 20 inches, and 
got an air way up through there. 
Q. How far? 
A. From along about here on up until the main hall way. 
Q. And that was during the time you were working· there 
from February to April Y · 
A. Yes, sir. 
Q. Did you pay Grace Compton for that coaU 
A. Yes, sir. 
Q. What did you mean when you said thew were not to 
charge you any royalty the first week! 
A. Because that was what the man said. 
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Roy Reed_y. 
'Q. Did you turn in the coal y.ou mined the first week Y 
A. I sure did. He knowed what I was mining., they w.ere 
:both there. He knowed what I WJl'S doing all the time. I 
didn't turn in any royalty f.or what little .coal I took put ,of 
:this air way. 
Q. What ·was .d:one with it t 
A. I got some of it .at home, and he go't some of it :at home. 
Q. Who weighed this· cGal 7 
page 52 } A.. Part of it was weighed at Dor.an, .and some 
of it at "Blue Eagle. 
Q. You went to these different places 1 
A. Yes, sir. 
·Q. They ar.e 7 or 8 mile£ apart! 
.A. Yes. 
'.Q. And then you would g.o back and pick up the tickets t 
A. Yes, sir. 
Q. Didn't you also swear the other time that Charles Comp-
fon told you to bear .a little to. the r~ght0 hllit t.o stay in good 
tCOal t 
A. Yes, sir. 
Q. And that is what you did? 
A. Yes, sir, I dr.ove to the r.ight until the coal ran d@wn t6 
27 inches. 
Q. What did you say about Clive Varney-didn't he tell you 
in the presence of Mr. ]\filler that you were about to get over 
1()11 his mother's property? . 
A. No, sir, he did not. He stood at the tipple -one morning 
:and showed me where it went up the hollow0 and said to be 
.'.8ure we didn't get ov.er on her .. 
Q. You had no map? 
A. No. 
Q. And after the survey was made you kept mining for 
:about a week until you got a map 1 
A. The Engineer 'Said he would return the map as soon as he 
could. He never did t.eH me we were over. 
-page 53 } Q. :Oidn 't Varney tell you you were over 7 
A. No, sir. Mr. Whited told me we might be 
getting close to the line and to bear to the right-hand that 
he didn't think we would get ·on h-er .. 
Q. Is that at the same place that Mr. Compton told yon to 
5tay in tbe big coal? 
A. That is right. 
Q. Now you bav.e had a wide experience in mining! 
A. Yes, sir .. 
96 Supreme ()ourt of Appeals of Virginia 
Roy Reeily .. 
Q. Can you tell, or is there anything to indicate from the 
roof when you are under a hollow 1 
A. It will depend on how much rock. 
Q. How much coverage was over there °l 
A. It would be impossible to know. We had no holes or 
drills in there to tell. 
Q. You can have some idea, can't yout 
A. It is not .too deep a hollow .. 
Q. Is it a fact that it is only a very short distance from 
where the line runs t 
A .. I do not know. 
Q. Is it 20 feeU 
\ A. I do not know how far it is:. Q. What is your judgment! 
.A.. I can't tell. 
Q. What kind of roof was it f 
A. A fair roof. 
Q. Was there any difference in the roof rig1i1t 
page 54 } under the hollow and the roof on up this way? 
A. No, the roof. was damp and sweaty all the 
· way under. 
Q. Did yon rely on a bad top to tell something about where-
you were, whether you were under the hollow or not Y 
A .. Anywheres you mine coal in that ·widow Kennedy seam 
you are subject to find a bad top. 
Q .. You were pointed out where that line was. Varney 
showed you that? 
A. Oh, yes, }fr. Compton went in there and showed me. 
Q. You knew you had no map, ym1 were just following big 
coal! 
A. Mr. Compton told me to bear to the rig·ht a little,. but to 
stay in good coal. 
Q. And that is what you didf 
A. Yes, sir, and Mr. Whited called the Engineer. 
Q. ¥ou had done mined from February to April f 
A. Yes. 
Q. And you mined at least a weeit after the survey was 
made before you got the map f 
A. Yes, sir, something like three or four days or a week. 
Q. And this map can show what you mined that week y 
A. No. 
Q. How many ton of coal did yon mine per day 6/ 
A. I don't know. Sometimes we run one truck load, and 
sometimes a little more than that .. 
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Q. But you know that map lacks one ":eek work showing 
what you mined in Bostic's coaH 
A. No, sir. 
page 55 ~ Q. You said you mined on a week after the sur-
vey was made before you got the map? 
A. Yes, sir. 
Q. Explain to that jury how it is if he didn't go back in 
there and show that on this map that there is not a weeks work 
which does not show on the map? 
A. Because after the survev was made we came back in this 
place and were not mining on her. 
Q. What did you come back in this place for? 
A. Because we didn't know what to do. There was nothing 
else to do. He told us he thought we were getting over on her 
the way we were going. 
Q. Do you mean to tell the jury you stopped that mining? 
A. We stopped it there on Mrs. Bostic. 
Q. You didn't know that you were over until he made the 
map! 
A. Well, not before they were raising a ruckus about it. 
Q. And you tell this jury you never mined any more coal 
on Bostic after this survey was made Y 
A. Yes; sir, that is right. 
Q. Do you mean to tell that jury that you didn't mine any 
on that first right-hand side during· the time Patrick was get-
ting his map completed 1 · 
A. Yes, sir, that is what I mean. I worked the place to the 
right. 
The Court: Now Mr. Griffith, let's get straight on that. 
When the Engineer made the survey there, that is when you 
stopped mining this coal which was Mrs. Bostics coal Y 
A. Yes. I pulled out of there and mined back here, which 
is on Whited and Compton. 
page 56 ~ Mr. Griffith: I think this is absolutelv ridiculous. 
The Court: I don't care what yo_u· think. 
Q. I want to ask this question. You knew that that spad 
was nothing more than the end of his survey from the out-
side? 
A. That is right. 
Q. And you mean that when he run up there and measured 
where you· had mined that you quit! 
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Roy Reedy. 
A. I absolutely did. 
Q. Do you know· where Patrick measured to? 
A. Yes, sir. 
Q. How far back? 
A. The only thing I know is where he set his last station 
spad. 
Q. vVas that 73 feeU 
A. Yes, I imagine it was. 
Q. Did Patrick tell you to stop mining·T 
A. No~ he just said he couldn't tell until he sketched the 
map. 
r ', Q. Didn't you .say awhi.le ago that he sketched the map where you had driven to Y A. He made the survey and it was a week before we got the / map. 
· Q. Now what I want to ask you is, didn't you tell Varney 
that after you g·ot the map that you came back to the, right 
and shot down some coal down there, and that you didn't 
think you were over, and that the only thing you did on the 
left-hand side was to take out what you already had shot down? 
A. I said I came back on the right and shot down some coal 
there, and stayed there about a week, and then I 
page 57 ~ left. 
Q. Now, didn't you swear the other time that 
when you went there, according· to this map which this man 
made, they were over approximately :24 feet on one side and 
37 feet on the other Y 
A. That is what I said. I also marked it on the map. 
Q. Then, didn't you say also that you came back from the 
face of that coal and started to mine f 
.!. He marked on the map how ·far for me to come, and he 
marked 24 feet from the line spad. 
Q. Who told you that 1 
A. He told me that after he delivered the map. I asked him 
how far I would have to come back, and we canie back around 
200 feet from the line. 
Q. v,..r ell, if they had already mined over 37 feet in one place 
and 24 feet in another, and you had driven that from the 
widest place about 60 feet, that coal wasn't in this coal you 
paid Grae~ Compton for 1 
A. I paid her on what I mined. 
Q. What I am asking you is this, you have sworn that Rome 
·whited had gone 24 feet over in one place ~nd 37 feet in 
another before you went there f 
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Rt)y R:eedy. 
A. Acoording t:o tbe map he marlred somebody had mined 24 
:feet over in one place, and 37 feet in another. 
Q. And you didn't pay r~yalty on that? 
A. N0;, sir, I didn't. I paid .on what coal I miimd. 
.Q. So you never _paid for that that w.as already mined 7 
A. NJ), sir. I paid for all the coal I mined is what I am 
trying to m;ake you understand. · 
page 58 } ·Q. You never paid anything f.Gr the fir.st week? 
A. We never mined .anything· the first week. We 
just cleaned out some air courses1 which I have told you. Q. You know you never paid for the coal Rome Wbited 
mined before you went there.! · ~·.·:·:.· A. I have tQld you that. . ·· . ;l 
RE-EXAMINA'TION.. \;j 
J3y Mr. Duff: 
Q. You say there had been some mining across the line be-
fore vou went tl1ere? 
A. "'Yes, sir, acoording to the way lh. Patrick marked it.. 
Q. You claim you didn't mine thaU 
A. That is right.. Hobart Bostic was working in there.. In · 
,other words this line spad sets right here. This left was 
driven up to here, and here is the mark where I started, and 
this was over 37 feet and this one was over 24 feet. 
Q. And that is where you mined? 
A. Yes, and then I came back here. 
Q. Now you are talking about the last spad being 73 feet 
.from the face of the coal. Does that mean. anything more- than 
the Engineer could be there and set a spad from the face for 
the transit to sit on? 
A. That is rig·ht.. 
Q. He didn't put a spad up to the face of the coal f 
A. No. 
Q. And then he could measure from that spad to the face 
of the coalf 
J>age 59 } A. That is right . 
. Q. How much did you all make out of that.opera-
tion while you were working there? 
A. We didn't make anything much. 
Q. Did you and Rome together make $6,000.007 
A. Certainly not, nothing like that. 
Q. What did you average per week? 
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Rome Whited. 
Q·. And tnen what is the most you nave made f 
A. I have inac1e $59.00 a week or so .. 
Q. You were just making com bread wages t 
A. Yes·,. si:rr. 
RE-CROSS EXAMINATION .. 
By Mr. Griffith: 
Q. When you were bere tlie other· time you were asked this 
question '' How much did you and Rome average per week t 
And you answered "It varied, sometimes we didn't make any-
, thing and one time we made as much as $109.00.'" 
A. We did one week. 
Q .. How did you happen to answer to-day that you had 
made as little as $17.00. 
A., I have .. , 
RE-EXAMINATION • 
. By Mr. Duff~ 
Q. That $109.00,. did you and Rome spend that t 
A. Yes, sir. 
Witness stands aside. 
page 60 ~ The Witness 
ROME WHITED., 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Duff: 
Q. I believe you are the main defendant in this case f 
A. Yes, sir, it looks like it. 
Q. They have sued you for $6,000.00, and claim that you 
willfully removed enough coal to damage them to the extent of 
$6,000.00, did yon do that Y 
A. No, sir, I did not. 
Q. Did you ever do any mining over there wjth the inten-
tion of g·etting anybody's coal? 
A. No, sir. 
Q. They have talked about a su:rvey t 
A. Yes, sir. 
I ) 
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Rome 1'Vhited. 
Q. You did have a survey made 1 , 
A. Yes, sir. I asked Charles Compton to pay half of it, and 
be said no. I had my line surveyed next to Swords Creek 
mining Company, and when I paid Mr. Patrick he said th~s 
will pay your part of the line up the hollow and I will get 
Stallard for the rest of it. I paid him $75.00. 
Q. Did you know of any reason why Mrs. Bostic should not 
pay part of it t. ·-
A. Vl ell it looks like they oug11t to, but they didn't. 
Q. What ·did you do when you found out you were over on 
her? 
A. Me and my wife and Roy Reedy went over to see her, 
and she said Stallard and Clive had come over hei;,-' 
page 61 ~ to put in a suit, and their contract wasn't sufffoient, 
so she had to come. So I offered to pay h.er for the 
coal. vV e had paid royalty on 368 ton, so I told her I was 
willing to pay her $400 for the of coal. 
Q. Would she agree to ~ettle? 
A. No, she said I would have to see Mr. Griffith, said he 
was getting one-third. I told her that Charles Compton said 
he would return the royalty and then he told Mr. Griffith that 
he woul~ not return anything. So I am the victim both ways. 
I offered to pay her $400.00 for the 810 ton of coal they fig11red 
we moved. 
Q. What is the customary royalty paid f 
A. .40c per ton. 
Q. Did you know before you got that map that you were, 
over on Mrs. Bostic? 
A. Oh, Lord no. In fact, I was so big I couldn't get in the 
mine, and I was depending on their· judgment.. Chas. ComP.-
ton was looking after the inside, and I was outside dumping 
coal. · 
Q. Did you ask Clive Varney to g·o in there and look it over? 
A. Yes, sir. 
Q. And you asked him to go in there and see what he thought 
about it? 
A. Yes, sir, because I was so big I couldn't get in there. 
So' they left Charles out of the suit. 
Q. Cleve Varney was a son of Mrs. Bostic f 
A.. Yes, sir. 
Q~ An experienced mining man 1 
A. Yes, sir .. 
page 62 ~ Q. Did he tell you anything about watching .the 
line and not getting over on his mother's prop-
erty? 
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Rome ·whited. 
A. No, sir, he never told me to watch it. I would not beat 
Mrs. Bostic out of a penny. I am willing to pay her a decent (·· .. 
royalty, but I don't want to be set out in the road. \ 
Q. Now how does that coal run up there, what per .cent is t 
salable coal¥ \ 
A. Like Mr. Patrick told you, it runs about 50ro. It is good 
to average. Dirt rolls extended all the way out through there 
that had to be gobbed and throwed away. They didn't :figure, 
all that g·ob deal plumb to the left on both sides. 
Q. I believe Mr. Patrick finally said it would do very well 
to cut 50% 
A. Yes, it would. 
'·. Q. Now there was a man by the name of Clarence Miller said 
that he saw you hauling slack coal away from there? 
A. Well, I hauled it out of the way so trucks could back up 
there and load. I hauled two or three loads of it for Mr. 
Varney. 
Q. Was that salable coal? 
A. No, it was slack and dirt. ·when it banked up so the 
trucks couldn't get in I would have to haul it out. I dumped 
.a little down at the house to fill in some mud holes. 
The Court : Did you sell any of it? 
A. No. 
Q. Is there any market for it! 
A. No, sir. 
pag·e 63 ~ CROSS EXAMINATION. 
By Mr. Griffith: 
Q. Didn't you testify that you never was in there but one 
time! 
A. Yes, sir, when me and Reedy was in there. That is the 
only time I was in there when Reedy was there. 
Q. You swore to that jury that Mr. Patrick told you when 
you paid him for surveying your line adjoining Swords Creek 
mining Corporation, that that would pay your part for survey-
ing this line Y 
A. Yes, sir. He told me that included my part of the sur-
vey. I can meet my God on that. Patrick knew he was going 
to survey the Bostic line. 
Q. Why didn't he survey it then 1 
A. He was waiting until Stallard Bosti,c get ready. 
r 
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Ro!Jne HTJi.it.ed. 
<Q. You are positiv.e of that? 
.A. Yes, sir.. 
Q. Did you ask Hobert Bostic to go in with you .as a Buddy 
:and tell him that you would be responsible for any damage 
done to Mrs. Bos tie J 
A. No, sh; I didn't say that. I asked Mr. Bostic to go in 
with me., ·and he said no that that outfit had it in for him and 
ilie was afraid he might get over the line a little and they 
would break him up. He decided later he would ,go in with 
:me, but I bad rlone got Roy Reedy. 
Q. You never knew they we-re an~ys near the line! 
A. No; sir. 
:page 64.} · RE-EXAMINATION .. 
.By Mr .. Duff.: 
Q. Who operated that line before Reedy went there! 
A. Well Ho hart Bostic did. 
Q. Who had :charge of it Y 
A. I did. 
Q. How about Charles Compton? 
A.. He wa'S in there buddies with me. 
Q. You and Charles were operating it f 
A. Yies, ·sir, and the equipmen.t belonged ta me, ~o Charles 
lrnpt Varney in with him. 
The Court: State to the jury whether or not you had any 
idea, or b.elievied, or had:any reason to believe that these people 
were trespassing or mining co.al on the plaintiff's land! 
A. No, ·siir, I ·sure didn't. 
Q. If you had bad any knowledge that anything like that 
·was taking place would you have stopped it Y 
A. I would. I :sure didn't want to beat anybody out of 
:anything .. 
CROSS EXAMINATION. 
:By Mr. Griffith : 
Q. You had no map of any survey until Patrick went there 
-and made this ·survev 7 
A. No, sir. .. 
Q. And you had been mining there for how long f 
A. About two years. 
104 Supreme Court of Appeals of Virginia 
Larry Patrick. 'T 
Q .. Did you mine continuouslyf 
page 65 } A. No, just about three months out of the year,, 
when coal was selling. 
Witness stands aside. 
Defendant rests. 





By Mr. Griffitn: 
Q. Mr. Patrick, did you tell Rome Wllited when you were 
up there that t;hat bill you gave him would be paying· his part 
· of rnnnj~1g the Bostic' line f 
A. I don 1t remember that I did. 
Q. Did he say anything to you a 'bout surveying the Bos tie 
land¥ 
A. No, sir. 
Q. Did he ask yo-q. at any time to survey the Bostic line f 
A. No. 
Q. Did you do all the surveying he requested you to do f 
A. Yes. 
Q. Did you have any conversation with him a.tall al>out him 
paying a~y part of the Bostic snrvey ¥ 
A. I don't l'emember talking to him about paying for the 
Bostic survey at all. 
Q. Did you tell him that the bill you gave him when you 
surveyed his line with Swords Creek would pay for his part 
of that line f . 
A. The best I remember anything about his pay;.. 
page 66 ~ ing at all I told him how much I would do the work 
he requested for 1 
Q. At the time he employed you sta.te whether there was 
anything said about running the line between the '9.77 acre 
tract? 
A. I do not remember any discussion of that at a:II.. 
CROSS EXAMINATION .. 
By Mr. Duff: 
Q. You would :Q.ot say that you didn't tell Rome that you 
would get old Stallard to pay for the rest of the· Bostic line-,. 
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Hobert Bostic. 
A. I made him a price for running the line I ran for him, 
that was Mr. Whited. Mr. Bostic wanted me to run the line 
up the creek. 
Q. Now Mr. Whited says that you had some conversation 
there that you would make old Stallard pay for the survey 
of the Bostic line, you would not say that that conversation 
was not had? 
.A. I would not say that I did or did not. 




By Mr. Griffith: I offer this witness Hobert Bostic, and ask 
that he be permitted to be interrogated on each and every 
question heard in the absence of the jury, and it is off~red now 
to contradict the defendant, J. B. Whited, who has sworn 
that he had no notice of any kind from anybody that he was 
getting over on Mrs. Bostic 's property, 'and in which he de-
nied that he told Hobert Bostic that he would be 
page 67 ~ responsible and stand between him and any danger 
in operating the mine. I am asking that it be per-
mitted at this time to contradict this witness. 
Overruled. 
Exception. 
Witness stands aside. 
Thereupon the Plaintiffs moved the Court to give to the 
jury the following instructions, to-wit: 
P-1. 
The Court instr:u.cts the jury that by a former court pro-
ceedings had in this case, it was determined by the ju:rjr that 
the defendants were guilty of improper mining and reliable 
in damages to the plaintiffs therefor; 
.And the Court further tells the jury as a II1atter of law 
that the only issue presented to this jury for its consideration 
and determination, is the amount of damages to which the 
plaintiffs are entitled to recover. 
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P-2. 
The Court instructs the jury that under the laws of this 
Commonwealth, it is unlawful for any owner or tenant of 
any lands in this Commonwealth containing coal, to excavate, 
dig or work in any mine on such lands within :five feet of the 
line dividing such lands from that of another, without the 
consent in writing of every person interested in the adjoining 
lands; 
And the Court further tells the jury that any person who 
violates the provisions of the said la,v, and mines within :five 
feet of the divisio1~ line of the said lands without procuring· 
the written consent of the adjoining land owners are liable 
in damages to the adjoining· land owners in the amount of 
$500.00, and regardless of whether or not the · damages sus-
tained from said unlawful mining would amount to the said 
sum. 
P-3. 
The Court instructs the jury that if they :find from a pre-
. ponderance of the evidence in this case, that the de-
page 68 ~ fendants wilfully and wantonly mined and re-
moved the plaintiffs' coal, or if they find from a 
preponderance of the evidence in the case that the defendants 
were guilty of gros8 negligence in failing to make an effort 
to determine the location of the division line, then the Court 
tells the jury that they should :fix the plaintiffs' damages for 
the coal improperly mined in an amount equal to the selling 
price of the said coal at the drift-mouth of the mine. 
P-4. 
The Court instructs the jury that if they believe from the 
evidence in the light of the other instructions given by the 
Court, that either one of the defendants is guilty of the 
charges in the notice of motion for judgment and liable in 
damages therefor, and that the other defendant contributed 
to the tort or wrong, then both are individually responsible for 
the whole wrong. 
To the giviJJ.g of which said instructions to the jury the 
defendants by counsel objected. -
Thereupon the Trial Court refused to give to the jury in-
s.truction "P-2" and instruction "P-4" as offered by the 
plaintiffs, to which action and ruling of the Court the plain-
_tiffs by counsel excepted, and requested that the Trial Court 
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enter in the record the reason for the refusal to give instruc-
tion "P-2"., but the Court declined to state his reason there-
for. 
Thereupon the Trial Court gave to the jury instructions 
"P-1" and "P-3" .as offered by the plaintiffs, and to which 
.action of the Court the defendants excepted. 
The defendants thereupon moved the Court to give to the 
jury the following instructions, to-wit.: 
page 69} D-1. 
The Court instructs the jury that the burden is on the 
plaintiffs in this case., in order to hav~ a recovery in this case 
to establish by a preponderance of the evidence that the de-
fendants damaged the plaintiff's real estate and property. 
To the giving of which said instruction the plaintiffs by 
-counsel objected, because by reason of the former proceed-
ings had. in the. case and the verdict of the jury therein, it 
was determined that there is a liability upon the part of the 
,defendants to the plaintiffs, and the giving of the said instruc-
tion would direct the jury to disregard the provisions of 
:section 45-91 of the Code. of .Virginia .. 
The Trial Court overruled the objections of the plaintiffs, 
:and gave the said instruction to the jury, to which said action 
.and ruling of the Court the plaintiffs by counsel excepted. 
The defendants then offered instruction D-2~ D-3 and D-4, 
in the following language to-wit: 
D-2. 
· The Court instructs the jury that l!, trespass committed 
in mining and removing coal inadvertently, or under claim 
,of right or a bona fide belief of title, is not a wilful trespass. 
D-3. 
The Court instructs the jury that if it believes from a pre-
ponderance of the evidence in this case that the defendant 
.J.B. Whited and Roy Reedy mined and removed coal which 
was owned by the plaintiff, but that said mining and removing 
•of said coal was inadvertent, or done through mistake, with-
<0ut gross neg·ligence upon their part, and without any in-
tention on the part of the ·said J. B. Whited and 
J)age 70 } Roy Reedy to mine and remove any coal be,long-
ing to the plaintiff, then said J~ R Whited and Roy 
Reedy are liable only for the value of the coal in ground be-
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· . D-4. 
Tlie Coul't instructs the jury that if yon believe from the 
evidence that the defendants removed coal which was ownect 
by plaintiffs, and that such mining and removing w~s done· 
from mere negligence in failing to ascertain the true location 
of the property lines between their coal and that of plain-
tiffs, then such mining and removing " 1as not willful. 
Thereupon counsel for the plaintiffs object to tlle giving· 
of instruction D-3 in the f 01·m offered, and to the part thereof' 
which told the jury tllat the liability of the defendants to1 
the plaintiffs was: '' «: • • only for the value of the coal in 
ground before it is removed, or for the royalty'' since tha.t 
part of the instruction is in direct conflict with section 45-9! 
of the Code of Virginia. 
But the Trial Court overruled the objections of the plain--
tiffs, and gave to the jury· the said instructions as offered~ 
To which rnlings of the Court the plaintiffs by counsel ex-
cepted. 
After the argument of counsel, the case was submitted to 
the jnry. 
page 71 ~ INSTRUCTION D-5. 
The court instmcts tlrn jury that if they believe irom a pre-
ponderance of the evidence in this case that the plaintiffs: 
are entitled to recover damages from the defendants, then 
you will fix the amount of their damages at the value of the, 
coal taken and removed from the. property of the plaintiffs at 
a fair vale of said coal in place, or before· said coal has been 
disturbed and removed from the mine·. · 
Refused. 
E.T.C . 
.. • • 
A Copy-Teste t 
H. G. TURNER, Cietk. 
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